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ACT:

I ndustrial Disputes Act, 1947- Secs. 10 and 33-
Proceedi ngs under-Enployer’'s right to adduce additiona
evi dence before Labour Court/Industrial Tribunal-Not an
i ndependent right-Application for that purpose nust be nade
at the earliest stage. Labour Court may consider and refuse
such a request if nmade at a | ate stage.

HEADNOTE

The appel |l ant was working as a clerk in a branch of the
first respondent Bank. He was issued a notice by the Deputy
General Manager of the Bank inform ng himabout the decision
to hold departnmental enquiry against himand al so 'that one
Sen Gupta, Agent of another branch of the Bank 'had been
appointed as the Enquiry O ficer and that any appeal 'rising
out of his order could be nmade to the Chief Agent of the
Bank at Delhi. The Enquiry Oficer held an enquiry, found
the appellant guilty of the charges and proposed to award
the puni shrrent of dism ssal. The appell ant protested agai nst
the proposed punishnment and stated that the enquiry was
arbitrary, biased and i nproper. The Enhquiry Oficer
di smissed the appellant. An appeal filed by the appell ant
was di smssed by the appellate authority. On behalf of the
appel lant the Union raised an industrial dispute and the
Central Governnent wultimately nade a reference to the
Industrial Tribunal. The Tribunal held that the dispute was
not an industrial dispute. In appellant’s appeal by specia
| eave this court held that the dispute was an industria
dispute and remanded the matter to the Tribunal. The
Tri bunal held that the domestic enquiry was vitiated and not
in accordance with the principles of natural justice. The
Tribunal further held that Sen Gupta was not clothed with
any authority to award the punishnment of dismissal as
di sciplinary authority and that no useful purpose would,
therefore, be served by allowing the nmanagement to |ead
fresh evidence in the enquiry before it as requested by the
managenent in its application. The Tribunal set aside the
di smissal and ordered reinstatemrent of the appellant with
full back wages. The H gh Court took the view that Sen Gupta
was also the disciplinary authority as per the notice of
enquiry and quashed the Tribunal’'s Award and remitted the
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enquiry to the Tribunal for affording an opportunity to the
managenent for letting in further evidence to support the
charges before the Tribunal. 1In this appeal the appellant
submitted that the Enquiry Oficer was not the appointing
authority and that the order of dismssal passed by himis
invalid in |aw

Al'l owi ng the appeal
86

HELD : It is difficult to say that the order of
di smissal suffers fromany |ack of authority of Sen Gupta to
award that punishment. The rmanagenent’s request for giving
an opportunity to lead further evidence to support the
charges before the Tribunal nade at that |ate stage cannot
be allowed. [99 H 103 D

Fromthe fact that Sen Gupta has been appointed as the
Enquiry Oficer in the notice of enquiry dated 23-7-1965 and
that it has been stated in that notice that any appeal from
his order could be made to Majundar, Chief Agent of the Bank
at Delhi, it could be inferred that Sen Gupta had been
constituted al soas the disciplinary authority as otherwi se
it woul d not have been stated in that notice that any appea
against his order which could naturally include an order
i mposi ng puni shnment pursuant to any finding recorded in the
donestic enquiry conducted by himshoul d be presented before
the Chief Agent of the Bank at Delhi. The worknman also
under st ood Sen Gupta to be functioning also as the
disciplinary authority in the enquiry when he did not
guestion his authority to award the  punishment but nerely
stated that the enquiry was arbitrary, biased and inproper
It would appear frompara 521(12) of the Sastri Award which
has been bodily incorporated in para 18.20(12) of the Desa
Award that it is not necessary that only the appointing
authority or any authority superior to that authority can be
the disciplinary authority in regard to enployees of a bank
and that on the other hand the bank  shoul d decide which
of ficer shall be enmpowered to take disciplinary action in
the case of each office or establishnent and that it should
al so make provision for appeals against orders passed in
disciplinary matters to an officer or body not” lower in
status than the Manager. But what is required by that para
in the Awards is that the nanes of the officer  or body
conpetent to pass the original orders or hear appeals shal
fromtime to tine be published on the Bank’s notice boards:
In the instant case, the workman has not cont ended anywhere
including in the course of argunents advanced on his behalf
even before wus that there was no such publication in the
notice board in regard to the Jullunder Branch of the Bank
where he was enployed at the tine of his suspension. [98 C
F, 99 B-D

The rights which the enployer has in law to adduce
addi ti onal evidence in a proceeding before the Labour Court
or Industrial Tribunal either wunder s. 10 or s. 33 of the
Industrial Disputes Act questioning the legality of the
order termnating the service nust be availed of by the
enpl oyer by nmmking a proper request at the tinme when it
files its statenent of claimor witten statement or makes
an application seeking either permssion to take certain
action or seeking approval of the action taken by it. If an
application is filed by the managenent wunder s. 33 of the
Act the nmanagenent is made aware of the workman’s contention
regarding the defect in the donestic enquiry by the witten
statenment of defence filed by him Then, if the nanagenent
chooses to exercise its right it mnust nake up its mind at
the earliest stage and file the application for that purpose
wi t hout any unreasonabl e del ay. But when the question arises
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in a reference under s. 10 of the Act after the workman had
been punished pursuant to a finding of guilt recorded
against him in the donestic enquiry there is no question of
t he management filing any application for perm ssion to | ead
further evidence in support of the charge or charges framed
agai nst the

87

wor kman, for the defect in the domestic enquiry is pointed
out by the workman in his witten claimstatenent filed in
the Labour Court or Industrial Tribunal after the reference
had been received and the managenent has the opportunity to
ook into that statenent before it files its witten
statenment of defence in the enquiry before the Labour Court
or Industrial Tribunal and could make the request for the
opportunity in the witten statenent itself. If it does not
choose to do so at that stage it cannot be allowed to do it
at any later stage of the proceedings by filing any
application for ~the purpose which nmay result in delay which
may | ead to wecking the noral e of the workman conpel himto
surrender. which he may not otherwise do. [101 CGD;, GH 102
A D]

In the present case an application seeking further
opportunity to | ead evidence before the Tribunal for
substantiating the ‘charges framed in 1965 was made by the
managenent on 8.2,/1979 for the first tinme when the matter
was before the Tribunal for the second time after it had
been remanded by this Court on 2-2-1978 after rejecting the
management’s contention that the di spute  is not an
i ndustrial dispute. .« That was done by the managenment nearly
14 years after the workman had been suspended on 20-7-1965
and nearly 13 years after the workman had been found guilty
in the donmestic enquiry and dism ssed fromservice on 28-12-
1965. The mmnagenent is thus seen to have been taking steps
periodically to see that the dispute is not disposed of at
an early date one way or the other. [102 E-H

Wor kmen of  Motipur Sugar. Factory (Private) Limted v.
Moti pur Sugar Factory [1965] 3/ S.C.R 588 and Shankar
Chakravarti v. Britannia Biscuit Co. Ltd. & Anr., [1979] 3
S.C.R 1165 referred to.

(Per Desai J.)

That statement in Shankar Chakravarti v. ~Britannia
Biscuit Co. Ltd. & Anr. that if an application for giving an
opportunity to adduce additional evidence in a proceeding
before the Labour Court or |Industrial Tribunal “is nade
during the pendency of the proceedings does not nean that
some i ndependent right to make an application at any tine is
conferred on the enployer. Ordinarily, where a party clainms
relief, it nmust plead for the sanme. The pleading can be
incorporated in a statement of claimor a witten statenent
of defence. It was not for a nonent suggested that an
application at any stage of the proceedings- wthout
explaining why the relief was not clained in the origina
pl eading has to be granted. If a separate application is
made, it would be open to the Labour Court/Industria
Tribunal to examine the question whether it should be
granted or not dependi ng upon the stage when it is made, the
omission to claimthe relief in the initial pleading, the
delay and the notivation for such delayed action ? Wthout

being specific, it can be said that such an application has
to be examined as if it is an application for anmendnent of
original pleadings keeping in viewall the aforenentioned

considerations and if it does not appear to be bona fide or
has been nmde after a long unexplained delay or the
explanation for the omission to claim the relief in the
initial pl eadi ng is unconvi nci ng, t he Labour
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Court/Industrial Tribunal would be perfectly justified in
rejecting the same. [91 A-E
88

Shankar Chakravarti v. Britannia Biscuit Co. Ltd. &
Anr., [1979] 3 S.C.R 1165 expl ai ned.

Bharat Sugar MIIls Ltd. v. Shri Jai Singh & O's. [1962]
3 S CR 684 and Cooper Engineering Ltd. v. P. P. Mindhe,
[1976] 1 S.C.R 361 referred to.

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION : G vil Appeal No. 2414
(NL) of 1980.

Appeal by Special Leave fromthe Judgnent and Order
dated the 16th Septenber, — 1980 of the Delhi H gh Court in
Cvil Wit Petition No. 1407 of-1979.

P.P. " Rao, S. L. Anej a, M. CP Gupta and R
Venkat arami, for the Appellant.

F.S.. Damania, S.S. Shroff, S.A Shroff and V.V. Josh
for the Respondent.

The foll owi ng Judgnents were delivered

DESAI, J. There is no dissent from the judgment
prepared by ny |earned brother Varadarajan, J. and | concur
in the sanme. This short spilogue is provoked by one
statenment nmade in the judgnment in Shankar Chakravarti v.
Britannia Biscuit  Co. Ltd. & Anr. which was relied upon by
M. Damania, |earned counsel for the respondents to support
the decision of the High Court. The statenent relied upon by
M. Damani a may be properly understood so that in future the
nmeani ng of the statenent may not renmmin obscure resulting in
a fresh round of litigation commencing from Bharat Sugar
MIls Ltd. v. Shri Jai Singh & Os: and ending with a
deci sion in Shankar Chakravarti’'s case.

At the outset it 1is necessary to extract the passage
relied upon by M. Damania in support of his subm ssion that
if the enpl oyer nakes an application to the Labour
Court/Industrial Tribunal that in. the event the donestic
enquiry is found to be either inproper, invalid or vitiated,
the Labour Court/Industrial Tribunal should accept the
application of the employer and give it an opportunity to
substantiate the charges inputing m sconduct and |leading to
t he
89
term nation of the service of the workman. The passage reads
as under

"Therefore, it 1is crystal «clear that the rights
which the enployer has in law to adduce additiona
evidence in a proceeding before the Labour Court or

Industrial Tribunal either under s. 10 or s. 33 of the

Act questioning the legality of the order termnating

service nust be availed of by the enployer by making a

proper request at the time when it files its statenent

of claim or witten statenment or makes an application
seeking either permssion to take a certain action or

seeki ng approval of the action taken by it. If such a

request is nade in the statement of claim application

or witten statenent, the Labour Court or the

I ndustrial/Tribunal rmust give such an opportunity. If

the request is rmade before the proceedings are

concl uded the Labour Court or the Industrial Tribuna
should ordinarily grant the opportunity to adduce
evidence. But if no such request is nade at any stage
of the proceedings, there is no duty in |aw cast on the
Labour Court or the Industrial Tribunal to give such an
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opportunity and if there is no such obligatory duty in
law failure to give any such opportunity cannot and
woul d not vitiate the proceedings."
If this passage is exam ned divorced fromthe context in
which it was drawn-up, we may feel that the contention of
M. Damani a deserves to be accepted. But the journey through
the courts of the point involved in dispute if kept in view,
the passage explains itself. Mst of the decisions bearing
on the subject were exam ned in Shankar Chakravarti’s case,
but firmreliance was placed in that case by the enployer on
the decision of this Court in Cooper Engineering Ltd. v.
P. P. Mundhe and especially the foll owi ng passage therein :
"We are, therefore, clearly of opinion that when a
case of dismssal or discharge of an enployee is
referred for industrial adjudication the |abour court
should first decide as a prelimnary issue whether the
donestic enquirty has violated the principles of natura
justice. When there is no donestic enquiry or defective
enquiry i's admtted by
90
the enployer, there will be no difficulty. But when the
matter is in controversy between the parties that
guestion nust be decided as a prelimnary issue. On

that decision ‘being pronounced it wll be for the
managenent to decide whether it will adduce any
evi dence before  the | abour court. 1f it chooses not to
adduce any evi dence, it wi Il ~not - be thereafter

perm ssible in any proceeding to raise the issue."
Relying on this statement of |aw in Cooper Engineering Ltd.
case, it was contended in Shankar Chakravarti’s case that it
is the obligatory duty of the Labour  Court/Industria
Tribunal to frame a prelimnary issue whether the donestic
enquiry is valid or vitiated ? After answering the issue,
one way or the other if it is heldthat the donestic enquiry
was vitiated, the enployer has to be given an opportunity to
| ead evidence to substantiate the charge of m sconduct. And
that is howthe extracted passage was interpreted by the
Division Bench of the Calcutta Hgh Court in Shankar
Chakravarti’s case. It was further contended that it is the
obligatory duty of the Labour Court/Industrial Tribuna
after deciding the prelimnary issue in favour of the
wor kman and agai nst the management to call upon the enployer
to |ead his evidence to substantiate the charge of
m sconduct. It is in this context that this Court observed
that the enployer nust plead in the statenent ~ of defence
filed before the Labour Court/Industrial Tribunal ~that in
the event donestic enquiry which led to the termnation of
service is held to be vitiated or invalid, he nust be given
opportunity to |lead evidence to substantiate the charge of
m sconduct. Explaining how the pleading can be raised this
Court observed that if such a relief is claimed- in the
statement of claim application for approval of its action
or witten statenment of defence, the Labour Court/Industria
Tri bunal nust give such an opportunity. The Court further
observed that if the request is nade before the proceedings
are concluded, the Labour Court/Industrial Tribunal should
ordinarily grant the opportunity to adduce evidence. It was
further observed that if such a pleading is raised and an
opportunity is sought, it is to be given, but if there is no
such pleading either in the original application or in the
statenent of claimor witten statement or by way of an
application during the pendency of the proceedings, there is
no duty cast in law or by the rules of justice, reason and
fair play that a quasi judicial Tribunal Iike the Industria
Tri bunal or the Labour Court should adopt an advisory role
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by
91
inform ng the enployer of its rights.’” The statenent that if
an application is made during the pendency of the

proceedi ngs does not mean that some independent right to
make an application at any time is conferred on the
enployer. Ordinarily, where a party clains relief, it nust
plead for the same. The pleading can be incorporated in a
statement of claimor a witten statenent of defence. It was
not for a monent suggested that an application at any stage
of the proceedi ngs wi thout explaining why the relief was not
clained in the original pleading has to be granted. If a
separate application is nade, it would be open to the Labour
Court/Industrial Tribunal to exam ne the question whether it
shoul d be granted or not dependi ng upon the stage when it is
made, the onmission to claim the relief in the initia
pl eadi ng, the delay and the notivation for such delayed
action ? Wthout being specific, it can be said that such an
application has tobe examined as if it is an application
for anmendnment of original pleadings keeping in view all the
af orementioned considerations and if it does not appear to
be bona fide or has been made after a | ong unexpl ai ned del ay
or the explanation for the om ssion of claimng the relief
in the initial pleading is unconvincing, the Labour
Court/Industrial Tribunal would be perfectly justified in
rejecting the same. The observati on was not nade to | ay down
a proposition of law that as and when it suits the
conveni ence of the enployer at any stage of the proceedings,
it my make an application seeking such opportunity and the
Labour Court/Industrial - Tribunal” was obliged to. grant the
sane.

In the facts of the present case, there is hardly any
explanation for the delay in making the application and
therefore, the High Court was in error in remtting the case
to the Labour Court. Accordingly this appeal nust succeed
and therefore, | concur in the final order proposed by ny
| ear ned brother Varadarajan, J.

VARADARAJAN, J. This appeal by special I|eave is by a
wor kman of the first respondent Bank of India. He was
respondent No. 3 in WP. 1407 of 1979 which was filed by the
first respondent Bank for quashing the award dated 18.7.1979
of the Central Governnent Industrial Tribunal-Cum Labour
Court, Delhi, where by the worknman Shanbhu Nath Goel was
ordered to be reinstated with full back wages to the
position held by himwhen he was suspended on 20.7.1965. On
the date of his suspension Shambhu Nath Goel was working as
a Cerk in the Gvil Lines Branch of the Bank at Jull under
The Bank’s Deputy General Manager issued a notice
92
dated 23.7.1965 informng the workman that it has been
decided to hold a departnental enquiry agai nst him and one
Sen Gupta, Agent of the Bank at Ludhiana is appointed as the
Enquiry O ficer and that any appeal arising out of his order
can be made to S.M Mjundar, Chief Agent of the Bank at
Del hi, within 45 days of the comunication of the order in
witing to the workman

The charges framed agai nst the workman were:

(1) R otous and disorderly behaviour in the premses
of the Bank which is gross m sconduct under para
521 (4) (c) of the Sastri award; as confirnmed by
para 18.28 of the Desai award,;

(2) Causing wilful danmage to property of the Bank
which is gross m s-conduct under para 521 (4) (d)
of the Sastri award as confirned by para 18.28 of
the Desai award;
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(3) Doing an act subversive of discipline, prejudicia
to the interest of the Bank which is gross ms-
conduct under para 521 (4) (j) of the Sastri award
as confirnmed by para 18.28 of the Desai award; and

(4) Failing to show proper consideration to other
enpl oyees of the Bank which is a m nor m s-conduct
under para 521 (6) (i) of the Sastri award as
confirmed by para 18 (2) (8) of the Desai award.

The workman filed his witten statenent of defence,
contending inter alia that the enquiry has been instituted
under the pressure of the majority Union fromwhich he broke
away due to acute differences of opinion on matters of
policy. At the stage of defence evidence after the
nmanagenent’s evidence had been recorded two applications
were filed by the workman. One of those applications was for
the managerment being directed to produce three letters dated
2.8.1964, 15.3.1965 and 24.5.1965 which were stated to be
very material for the workman’'s defence. It was stated in
that application that if the docunents were not produced by
the managenent, three naned  persons nmay be caused to be
produced for being exani ned as his wi'tnesses at the enquiry.
The Enquiry O ficer who did not allow that application
received witten argunents from both sides and on
93
the conclusion of ‘theenquiry recorded his findings holding
the workman guilty of all the charges. On 29.12.1965 he
proposed to award the puni shnent of disnissal to the worknan
and heard the workman who protested agai nst the puni shnent
and stated that the enquiry was arbitrary, " biased and
i mproper. The workman was di sm ssed on the sanme day and his
appeal was di sm ssed by the Appellate Aut hority on
26. 11. 1966.

The Union raised an industrial dispute which was
opposed by the managenent but ultimately a reference was
made by the Central CGovernnent-to the Industrial Tribunal
Chandi garh on 11.5.1970. The  managenent filed a witten
statenment on 12.8.1970 contending inter alia that the
di spute was not an industrial dispute. That contention found
favour with the Tribunal. The workman cane up in appeal by
special leave to this Court which  allowed the appeal on
2.2.1978 holding that it is an industrial dispute and
remanded the matter to the Tribunal—for expeditious
di sposal. The natter was subsequently taken up by the
Central CGovernnent |Industrial Tribunal-cum Labour Court,
Del hi at the instance of the Central Governnent as the
Tri bunal at Chandigarh had ceased to function neanwhile. The
Tribunal framed two issues on the questions asto whether
there was a fair and proper enquiry by the Donestic Tribuna
and whether the disnissal of the workman was justified. On
the first question it was held by the Tribunal that the
enquiry was vitiated and not in accordance ‘with the
principles of natural justice on the ground that the three
letters or the witnesses required by the worknman to be
produced for proving his defence were not made available to
himthough they were relevant and vital to prove his
def ence. The managenent noved an application on 8.2.1979 for
an opportunity being given to it to | ead evidence in support
of the charges framed against the workman in the event of
the Tribunal holding against it on the first question
relating to the conduct of the donestic enquiry. The
Tribunal held that Sen Gupta had been appointed only as
Enquiry Oficer and was not entrusted with any authority to
award the punishnent of disnissal as Disciplinary Authority
and that no useful purpose would, therefore, be served by
allowing the managenent to lead fresh evidence in the
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enquiry before it. The dismssal was held to be not
justified and was set aside by the Tribunal and the worknman
was ordered to be reinstated with full back wages to the
position held by him on the date of his suspension as
menti oned above by the award dated 18.7.1979.

94

The managenent sought the quashing of the Tribunal’'s
award by the Delhi H gh Court in the Wit Petition filed on
several grounds. The first ground was that the transfer of
the dispute to the Tribunal at Delhi after the matter was
remanded by this Court to the Tribunal at Chandi garh was not
valid and that the only course open to the Centra
Government was to act under s.8 of the Industrial D sputes
Act, and no resort could be had to s.33 of that Act. The
Hi gh Court had no difficulty in rightly rejecting this
contention in view of the provisions of s. 33 B(1) of the
Act which reads, thus:

"33B. (i) The appropriate Government may, by order
inwiting and for reasons to be stated therein
wi t hdraw any proceedi ng-under this Act pendi ng before a
Labour Court, Tribunal or ~National Tribunal, as the
case may be, for the disposal of the proceeding and the
Labour Court, Tribunal or National Tribunal to which
the proceeding is  so transferred may, subject to
special directions in the order of transfer, proceed
either de novo or fromthe stage at which it was so
transferred:

Provi ded 't hat where a proceedi ng under s. 33 or s.
33A is pending before a Tribunal or National Tribunal
the proceeding may also be transferred to a Labour
Court."

The Industrial Tribunal, Chandigarh ceased to exist
before the matter could be taken up after the remand by this
Court and, therefore, there was no question of the Centra
CGovernment taking action under s.8 of the Industria
Di sputes Act for filling up any vacancy. There is no need to
say anything nore about this objection which was not rightly
rai sed before us by the | earned counsel for the managenent.

The second contention urged before the | earned Judge of
the High Court was that the Tribunal’s finding that Sen
GQupta was not conpetent to dismss the workman _as
Di sciplinary Authority is unsustainable. Before the ~High
Court it was admtted by both parties that the conditions of
service of the enployees of the Bank are mainly and | argely
governed by the Desai award, para 18.20 (12) whereof states
that it is necessary that a bank shoul d decide which officer
shall be enpowered to take disciplinary action in the case
of each office or establishnent and that it should al so nmake
provi si on
95
for appeal s agai nst orders passed in disciplinary natters to
an officer or body not |lower in status than the manager. In
the notice of enquiry dated 23.7.1965 referred to above Sen
Gupta had been named as the Enquiry officer and it —was
stated that any appeal against the order of that Enquiry
Oficer can be nade to Mjundar, Chief Agent, Delhi. The
H gh Court held that the order referred to in that notice of
enquiry could be the final order inposing penalty at the
conclusion of the domestic enquiry and that the workman
understood that Sen Gupta was also Disciplinary Authority
when he protested against the proposed punishnment without
qguestioning the jurisdiction of Sen Gupta to award it to him
and that the Tribunal’'s viewthat Sen CGupta was not the
Di sciplinary Authority 1is not <correct. Relying upon this
Court’s decision in Tata Ol MIls Conmpany Ltd. v. The
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Workman, the |earned Judge of the High Court held that the
Enquiry Oficer holding a donmestic enquiry cannot take any
effective steps to conpel the attendance of w tnesses and
consequently the Enquiry Oficer in the present case could
not be stated to have comitted any procedural irregularity
in not causing the production of the three wtnesses
required by the workman to be examined as his w tnesses at
the enquiry. This position was not disputed by the |earned
counsel for the workman before the | earned Judge of the High
Court. The worknman’'s application for production of the three
docunents which were in the custody of one or the other
branch of the Bank could have been allowed as they were
considered by the worknan to be necessary to prove his case
that the charge-sheet had been issued to him under the
pressure of the majority Union from which he broke away.
They were not caused to be produced before the Enquiry
Oficer inspite of the wor kman’ s application dat ed
29.11. 1965. They were not produced even before the Appellate
Aut hority though the workman —applied for their production
once again by aletter dated 3.8.1966. The | earned Judge of
the H gh Court found that though the three docunments may or
may not have supported the stand taken by the worknan that
the charge-sheet was issued to hi munder the pressure of the
rival magjority Union there was material  on record to show
that those docunents were relevant and he observed that the
non- producti on of  those docunments has caused prejudice to
the workman. In this view the | earned Judge agreed with the
Tri bunal that the donmestic enquiry was vitiated because of
the non-production of those

96

docunents. Having held so the | earned Judge adverted to the
managenent’s application dated 8.2.1979 made before the
Tri bunal by which an opportunity to lead evidence in support
of the charges in the event of the Tribunal holding that the
donestic enquiry was defective for any reason what soever was
prayed for. The Tribunal has stated as follows in its award
in regard to that request of the managenent:

"Ordinarily I would have been inclined’ to hold
enquiry myself but in the circunstances of the case
do not think nuch purpose woul d be served by hol di ng of
enquiry by this Tribunal in viewof the fact that order
of termnation is not sustainable on the face of it,
havi ng been passed by a person not conpetent to pass
it. In this behalf | would |like to refer to the order
of appoi ntnment of the Enquiry O ficer.-Fromthe perusa
of the said order | find that the Enquiry O ficer had
been appointed only to enquire into the charges and

report ......... The order appointing the Enquiry
Oficer does not travel beyond that. It does not
enpower Sen Gupta to award the punishnment as well. It

is not that Sen Gupta is the Appointing Authority and
as such can also constitute hinmself as the Punishing

Authority ............. The order of appointnent of
Enquiry Oficer cannot be held to inpliedly contain the
power of punishment ................ The order  of
puni shment is patently wi thout any authority and
jurisdiction and as such cannot be sustained .. ....It

is for this reason that | Shall not consider it proper

for myself to hold a fresh enquiry because the enquiry

woul d be of no avail since the order of punishnent

itself is not passed by any conpetent authority".

The | earned Judge of the High Court appears to have
di sagreed with this view of the Tribunal in viewof his
concl usi on that Sen G@upta was also the Disciplinary
Authority as per the notice of enquiry dated 23.7.1965 read
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with para 18.20 (12) of the Desai award, which is word for
word para 521(12) of the Sastri award. This is one of the
reasons for the |earned Judge to quash the Tribunal’'s award
dated 18.7.1979 and renmit the enquiry to the Tribunal for
affording an opportunity to the nanagenent asked for by the
application dated 8.2.1979 for letting in further evidence
to
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support the charges before the Tribunal. The workman had
claimed before the Tribunal in addition to reinstatenment
full back wages and other benefits fromthe date of his
suspensi on. The managenment cont ended in its witten

statenment of defence before the Tribunal that it is a well
established rule that the workman should do his best for
m ni m zi ng the damages by seeking service el sewhere and that
there is nothing in the workman's cl ai m statenent to suggest
that he remained unenployed during the intervening period
and, therefore the workman’s demand for back wages cannot be
considered by the Tribunal. The learned Judge of the High
Court hel'd “that the Tribunal” should have framed an i ssue on
that question and allowed the wparties opportunity to
establish their respective cases and he gave the necessary
direction. This is the second reason for the |earned Judge
to remt the matter to the Tribunal for further enquiry. The
workman has filed/'this appeal by special |eave, feeling
aggrieved by the order of the |earned Judge of the High
Court.

Bef ore us argunents were advanced by M. P.P. Rao,
Seni or Advocate and M. F.D. Damani-a, Advocate appearing for
the workman and managenent respectively. Only two questions
were rai sed before us, nanely, whether or not Sen Gupta who
held the donestic enquiry and passed the order of dismssa
of the workman was Disciplinary Authority conpetent to award
the puni shment and whether the |earned Judge of the High
Court was or was not justified in remtting the matter to
the Tribunal for the managenent having an opportunity to
adduce further evidence in support of the charges /and al so
to consider the question whether the worknman was or was not
gainfully enployed in the intervening period. It Jis not
di sputed that no additional statement were filed and no
further evidence was let in by the parties after this Court
held that the dispute is an industrial dispute and remanded
the matter to the Tribunal for fresh disposal in accordance
with | aw.

M. Rao drew our attention to the notice of enquiry
dated 23.7.1965 and submitted that it does not specifically
clothe Sen Gupta who had been constituted as the Enquiry
Oficer, with the powers of a Disciplinary Authority w thout
the workman disclosing either in the claimstatenent filed
before the Tribunal or in the argunents before the | earned
Judge of the H gh Court or even before us as to who the
appoi nting Authority in relation to the workman was. M. Rao
submitted that Sen Gupta who was Agent of the Ludhiana
Branch of the Bank which was different fromthe Jul lunder
Branch in which the
98
workman was enployed as a Cerk at the tinme of his
suspensi on was not the Appointing Authority and that the
order of dismssal passed by him pursuant to his finding
recorded against the workman in the donestic enquiry is
therefore invalid in law. M. Danmania al so could not say who
the Appointing Authority was in regard to the workman. But
he submitted that the Enquiry Oficer and disciplinary
Authority were constituted as per the directions given in
para 521(12) of the Sastri award and para 18.20 (12) of the
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Desai award and, therefore, the question as to who the
Appointing Authority was is not material. He further
submitted that the fact as to who was the Disciplinary
Authority is clear from the notice of enquiry dated
23.7.1965 and the conduct of the workman. W think M.
Damania is right in his submssion. As observed by the
| earned Judge of the High Court fromthe fact that Sen Gupta
has been appointed as the Enquiry O ficer in the notice of
enquiry dated 23.7.1965 and that it has been stated in that
notice that any appeal fromhis order could be nade to
Maj undar, Chief Agent of the Bank at Delhi, it could be
inferred that Sen Gupta has been constituted also as the
Disciplinary Authority as otherwise it would not have been
stated in that notice that any appeal against his order
which could naturally include an order inposing punishnment
pursuant to any finding recorded in the domestic enquiry
conducted by himshoul d be presented before the Chief Agent
of the ~Bank at Del hi.” The workman al so understood Sen CGupta
to be functioning also as the Disciplinary Authority in the
enqui ry when he did not question his authority to award the
puni shment _but-nerely stated that the enquiry was arbitrary,
bi ased and inproper. Para 521(12) of the Sastri award which
has been bodily incorporated in para 18.20(12) of the Desa
award reads thus:

"18.20(12) It also seens to us necessary that a
bank should decide which officer shall be enpowered to
take disciplinary action in the case of each office or
establishnment \and that it shoul'd al so nake provision
for appeals against orders passed in disciplinary
matters to an officer or a body not lower in status

than the manager, who shall if the enpl oyee concerned
so desires in a case of dismssal hear him or his
representative before disposing of the appeal. W

direct accordingly and further direct that the nanes of

the officers or the body who are enpowered to pass the

original orders or hear the appeals shall fromtinme to
time be published on the
99

bank’ s notice boards, that an appeal shall be disposed

of as early as possible, and that the period within

whi ch an appeal can be referred shall be forty-five
days fromthe date on which the original order has been
conmuni cated in witing to the enpl oyee concerned."

It would appear fromthis portion of the awards that it
is not necessary that only the Appointing Authority or any
authority superior to that authority can be the Disciplinary
Authority in regard to enployees of a Bank and that on the
other hand the Bank should decide which officer shall be
enpowered to take disciplinary action in the case of each
office or establishment and that it should also nmake
provision for appeals against orders passed in disciplinary
matters to an officer or body not |lower in status than the
Manager. But what is required by that para in the awards is
that the names of the officer or body conpetent to pass the
original orders or hear the appeals shall fromtine to tine
be published on the Bank’s notice boards. The workman has
not contended anywhere including in the course of argunents
advanced on his behal f even before us that there was no such
publication in the notice board in regard to the Jullunder
Branch of the Bank where he was enployed at the tinme of his
suspension. In these circunstances we are unable to accept
the argunent of M. Rao that the order of dismissal suffers
fromany lack of authority of Sen Gupta to award that
puni shient .

Regardi ng the other main question of opportunity being
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afforded to the nmmnagenment to substantiate the charges
before the Tribunal. M. Damania invited our attention to
two decisions of this Court in Wrknmen of Mtipur Sugar
Factory (Private) Limted v. Mtipur Sugar Factory and
Shankar Ghakravarti v. Britannia Biscuit Co. Ltd. and Anr.,
to the latter of which one of us was a party. In the first
of those decisions it is observed as foll ows:

"Then we cone to the question whether it was open
to the tribunal when there was no enquiry what soever by
the respondent to hold an enquiry itself into the
guestion of go-slow It was urged on behalf of the
appel l ants that not only there was no enquiry in the
present case but there was no charge either. W do not
agree that
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was no charge by the respondent against the workmen
concerned. The first part of the notice of Decenber 15,
1960 whi ch ~was served on each individual workman was
certainly a charge by the respondent telling the
wor knmen concerned that they were guilty of go-slow for
the period between Novenber 27 and Decenber 15, 1960.
It is true that the notice was not headed as a charge
and it did not -specify that an enquiry would follow,
which is the usual ;7 procedure when a formal charge is
given. Even so, there can be no doubt that the workman
concerned knew what was the charge agai nst them which
was really responsi ble for their discharge from
Decenber 18, 1960.

It is nowwell-settled by a nunmber of decisions of
this Court that where an enployer has failed to nake an
enquiry before dismssing or discharging a worknman it
is open to him to justify the  action before the
Tri bunal by leading all relevant evidence before it. In
such a case the enployer would not have the benefit
which he had in cases where domestic inquiries' have
been held. The entire matter would be open before the
tribunal which wll have jurisdiction not only to go
into the limted questions open to a tribunal / where
donmestic inquiry has been properly held (see /Indian
Iron & Steel Co. v. Their workmen-[1958 S C. R 667] but
also to satisfy itself on the facts adduced before it
by the enpl oyer whether the dism ssal or discharge was
justified.. ..... A defective enquiry in our opinion
stands on the sane footing as no enquiry and in either
case the tribunal would have jurisdiction to go into
the facts and the enployer would have to satisfy the
tribunal that on facts the order of  disnissal or
di scharge was proper."

In the second decision it is observed as foll ows: -

"Earlier clear cut pronouncenents of the Court in
R K Jain’s case and Delhi Coth & General ‘MIlIs Co.
case that this right to adduce additional evidence is a
ri ght of the management or the enployer and it is to be
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avai l ed of by a request at appropriate stage and there
on duty in law cast on the Industrial Tribunal or the
Labour Court to gi ve such an opportunity
notwi t hstanding the fact that none was ever asked for
or not even departed from Wen we exam ne the matter
on principle we would point out that a quasi-judicia
Tribunal is wunder no such obligation to acquaint
parties appearing before it about their rights nore so
in an adversary system which these quasi-judicia
Tri bunal s have adopted. Therefore, it is crystal clear
that the rights which the enployer has in | aw to adduce
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addi tional evidence in a proceeding before the Labour

Court or Industrial Tribunal either under s. 10 or s.

33 of the Act questioning the legality of the order

term nating service nust be availed of by the enpl oyer

by making a proper request at the tine when it files
its statement of claimor witten statenent or nakes an
application seeking either permssion to take certain
action or seeking approval of the action taken by it.

If such a request is made in the statenment of claim

application or witten statement, the Labour Court or

the Industrial Tribunal must give such an opportunity.

If the request is nmade before the proceedings are

concl uded the Labour Court or the Industrial Tribuna

should ordinarily grant the opportunity to adduce
evidence. But if no such request is nade at any stage
of the proceedings, there is no duty in |aw cast on the

Labour Court or the Industrial Tribunal to give such an

opportunity and if there is no such obligatory duty in

law failure to give any such opportunity cannot and
woul'd not vitiate the proceedi ngs".

We think that the application of the nanagenent to seek
the permission of the -Labour Court or Industrial Tribuna
for availing the right to adduce further evidence to
substantiate the charge or charges framed against the
workman referred to in the above passage in the application
which may be filed by the nmanagenent during the pendency of
its application nmade before the Labour Court or Industria
Tri bunal seeking its permssion under s.. 33 of the
Industrial Disputes  Act, 1947 to take a certain action or
grant approval of the action taken by it. The managenent is
nmade aware of the workman’s contention regardi ng the defeat
in the donestic enquiry by the witten statenment of defence
filed by himin the
102
application filed by the management under s. 33 of the Act.
Then, if the nmanagement chooses to exercise its right it
nmust nake wup its mnd at the earliest stage and file the
application for that purpose w thout any unreasonabl e del ay.
But when the question arises in a reference under s. 10 of
the Act after the workman had been puni shed pursuant to a
finding of guilt recorded against him in the domestic
enquiry there is no question of the managenment filing any
application for pernmission to lead further -evidence in
support of the charge or charges framed agai nst the worknan,
for the defeat in the donestic enquiry is pointed out by the
workman in his witten claimstatenment filed in the Labour
Court or Industrial Tribunal after the reference had been
recei ved and t he managenent has the opportunity to look into
that statement before it files its witten statenment of
defence in the enquiry before the Labour Court or Industria
Tri bunal and could nmake the request for the opportunity in
the witten statenent itself. If it does not choose to do so
at that stage it cannot be allowed to do it at any |later
stage of the proceedings by filing any application for the
pur pose which may result in delay which may | ead to wrecking
the norale of the workman and conpel himto surrender which
he may not ot herw se do.

It is true that in the present case an application way
made by the nmanagement on 8.2.1979 when the matter was
before the Tribunal for the second time after it had been
remanded by this Court on 2.2.1978 after rejecting the
managenent’s contention that the di spute is not an
i ndustrial dispute. That was done by the managenent nearly
14 years after the workman had been suspended on 20.7.1965
and nearly 13 years after the workman had been found guilty
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in the donestic enquiry and dismssed from service on
28.12.1965. The nmnagenent took the prelimnary objection
whi ch found favour with the Tribunal in the first instance
on 25.10.1970 that the dispute is not an industrial dispute.
That obj ection, which was upheld by the Tribunal, forced the
workman to seek his remedy in this Court which rejected the
objection on 2.2.1978. It is only thereafter that the
managenent filed the application dated 8.2.1979 for the
first tine seeking further opportunity to |ead evidence
before the Tribunal for substantiating the charges framed in
1965. The managenment is thus seen to have been taking steps
periodically to see that the dispute is not disposed of at
an early date one way or the other. The blane for not
framing an issue on the question whether or not the workman
was gainfully enployedin the intervening period cannot be
laid on the Tribunal alone. I't was equally the duty of
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t he managenment to have got that \issue franed by the Tribuna
and adduce the necessary evidence unless the object was to
nmake up that question at sone later stage to the
di sadvantage of the workman as in fact it has been done. The
managenment appears to have cone forward with the grievance
for the first time only in the Hgh Court. There is no
material on recordto showthat the workman was gainfully
enpl oyed anywhere. / The managenent has not furnished any
particulars in this regard even before this Court after such
a long Ilapse of time. The workman could have been asked to
furni sh the necessary informati on at the earliest stage. The
management has not resorted to that course. The workman was
not expected to prove the negative. In these circunstances,
we do not think that it would be in the interest of justice
to prolong any further the agony of the worknman whose power
to endure the suffering of being out of enploynment for such
a long time and to oppose the _managenent Bank, a
national i sed undertaking w th all the nmoney power at its
disposal in this prolonged litigationis very limted by
allowing the Bank to have the advantage bel atedly sought in
the application dated 8.2.1979 in an industrial dispute
which arose to early as in 1965. For the reasons 'stated
above we are of the opinion that the order of the Hi gh Court
could not be sustained under the facts and circunstances of
the case. The appeal is accordingly allowed wth costs of
the workman quantified at Rs. 5,000 The Hgh Court’s
judgrment is set aside and the Tribunal's award directing
rei nstatement of the workman with full back wages and ot her
benefits from the date of his suspension, is restored. The
amounts paid to the workman under this Court's orders dated
20.2.1980, 8.4.1980 and 27.10.1980 shall be (taken .into
account in conputing the workman’s claimfor full. back wages
and other benefits from the date of suspension to the date
of his reinstatenment.

N. V. K. Appeal all owed.
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