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ACT:

I ncome Tax Act, 1961, s. 37-lItemof expenditure |laid out or
expanded wholly and “exclusively for the purpose of the
busi ness- Paynent of, /'selling agency commi ssion-Power of the
Income Tax Oficer to decide whether Selling Agency
agreement is a genuine business arrangenment-Section 256-
Tribunal not stating a case for the opinion of the Hi gh
Court and High Court not calling for a statement  of case-
Whet her justifi ed.

HEADNOTE
The assessee is a registered firmof three partners who are
brothers, each having 1/3rd share and is engaged’ in the
manuf act ur e and sale of aluminum utensils. In t he
assessment year 1963-64, the see clained to have paid Rs.
31,684/- to Ms. Eastern Sales Corporation as selling
agency conm ssion and cl ai ned deduction of the same under
section 37 of the Act as an item of expenditure |laid out™ or
expanded. The selling agency firm was principally a
partnership firm of the wves and minor sons of the
partners’ assessee firm The selling agency agreement was
entered into on March 26, 1962, while the partnership of the
selling agency firmcame into existence on April 13, 1962.
The busi ness address of the selling agency firm was. the
sane as that of the assesses firm The selling agency /firm
had no godown of its own nor any transport vehicles, The
Tribunal held that the selling agency firmhad no- genuine
i ndependent existence and that the selling agency firm was
only a nake-believe arrangenment and a device to mninise the
tax liability of the assessee firm The Tribunal further
held that the selling agency agreenent was not a genuine
busi ness arrangenment, and refused reference to High Court.
The Hi gh Court declined to call upon the Tribunal to state a
case as desired by the assessee firm

On appeal to this Court on the grounds (i) that the
Tri bunal m sconstrued or msunderstood the selling agency
agreement and the partnership deed and (ii) that the
Tri bunal ignored the oral evidence and the samnme had
vitiated its conclusions and on the question whether any
qguestion of law arises fromthe order of the Tribunal which
required the Tribunal to state the case for the opinion of
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the Hi gh Court,

Di sm ssing the appeal
Held (i) The assessee by adopting a device has nade to
appear the i ncone which belonged to it had been earned by
some ot her person. [213(C

Conmi ssi oner of Income Tax, CGujarat v. A Raman & Co.
67 J.T.R 11, followed.
(ii) The nere existence of an agreenment between the assessee
and its selling agents or paynent of certain anmpunts as
comm ssion, does not bind the Income Tax Oficer to hold
that the paynment was nade excl usively and wholly for the
pur pose of the assessee’s business. It is still open to the
Income Tax O ficer to consider the relevant factors and
determne for hinmself whether the Commission said to have
been paid to the selling agents is properly deductible under
s. 37 of the Act. [214A]
Swadeshi Cotton MIlls Co. Ltd. v. Conmi ssioner of Income
Tax, UP. 63 I.T 'R, 57,
208
(iii)Held, further, that as the Tribunal had not relied
upon any irrelevant evidence and-  the inferences wer e
rationally arrived at. [212H]

Dhirajlal Grdharilal v.~ Commissioner of Income Tax,
Bonbay, 26 1.T.R 736, Comm ssioner of  Income Tax, West
Bengal -1l v. Rajasthan Mnes Ltd., 78 |.T.R 45 and
Conmi ssi oner of |Incone Tax, Punjab v. |ndian Wollen Textile
MIls, 51 I.T.R 291, held inapplicable.

(v) The Tribunal was justified in not stating a case for
the opinion of the H gh Court under section 256(1), and the
Hi gh Court was justified innot calling for statenent of
case under s. 256(2). [214(C

Conmi ssi oner of Inconme Tax, West Bengal Il v. Durga Prasad
More, 82 |.T.R 540, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 20 of /1969.
Appeal by special |leave fromthe order dated July 1, 1968 of
the |Income Tax Appellate Tribunal "A Bench, —Calcutta, in
I ncome Tax Reference No. 26 of 1968.

MC.  Setalvad, D. N Mikherjee, C. K Ray and G S
Chatterjee, for the appellant.

S.C. Manchanda, P. |. Juneja, B. D. Sharma and R N
Sacht hey, for the respondent.

The Judgnent of the Court was delivered by

HEGDE, J, Aggrieved by the order of the H gh Court, declin-

ing to call upon the Incone-tax Appellate Tribunal A
Bench, Calcutta to state a case as desired by it, the
assessee has brought this appeal by special |eave. The

guestion for decision is whether any question of law arose
from the order of the Tribunal which required the Tribuna
to state the case for the opinion of the Hi gh Court.

The assessee is a registered firm of three partners,
Madanl al Bagaria, Bajranglal Bagaria and Sohanlal Bagari a,
each having a 1/3rd share in the partnership. The partners

are brothers. |Its business is that of manufacture and sale
of aluminumutensils. Upto the assessnent year 1962-63, the
firm was making its sales direct to the custonmers. 1In the

assessment year year 1963-64 (the relevant previous year
being 2012 R N. 13-4-1963 to 1-4-1964) the see clained to
have paid Rs. 31,684/- to Messrs. Eastern Sales Corpn. as
selling agency comm ssion and cl ai ned deduction of the sane
under S. 37 of the Indian Incone-tax Act, 1961 (to be
herei nafter referred to as the Act) as an item of
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expenditure | aid out or expanded wholly and exclusively for

the purpose of the business.’” The Incone-tax Oficer
rej ected t hat claim "But the Appel | ate Assi st ant
Conmi ssi oner in appea

209

al | owed the sane. The A A C after sunmarising the

conclusions reached by the I.T.O and setting out the

argunent s advanced on either side, concluded by observing
"On a careful consideration of the facts and
circunstances, | aminclined to take the view
that the discount should be allowed as a
deduction, as having been laid out wholly and
exclusively for the purpose of the appellant’s
busi ness. The facts narrated above, clearly
indicate “that  there has been a phenonena
i ncrease in the sales of the, appellant, after
the ~appointment of the selling agents. The
nere fact of the partners of the selling
agents being closely related to the

partners of the appellant firmis of little
consequence, in -the —-absence of proof of
col [ usi on -~ between the two concerns. I nst ead

of the paynent being made to total strangers,
the di'scount in the present case has been paid
to a firm constituted by the near relations
of the partners of the appellant and what s
nore, the paynent was agai nst -actual service
render ed. The depositions, recorded by the
. T.O ‘referred to above, clearly bring out
that the sellingagency firm contacted the
customers - and thereby inproved sales of the
appel I ant . "
Aggrieved by the decisions of the ACA.C. ., the Departnent
took up the matter in appeal to the Income-tax Appellate
Tribunal. The Tribunal reversed the order of the A A C and
restored that of the I.T.Q It canme to the conclusion that
the so called selling agency agreenent between the /assessee
firm and the selling agency firmwas only a nake-believe

arrangenent . It was nerely a device to mnimse the tax
l[iability of the assessee firmand it was not a - genuine
busi ness arrangenment. It arrived at that conclusion on the

basis of the follow ng facts :

The selling agency firmhad four major partners. Two mnors
were also entitled to share in the benefits of that
part nership. One of the najor partner was Shiva Kunar
Bagaria w fe of Madan Lal Bagaria, one of the partners in
the assessee firm She had a 1/3rd share in the profits of
the selling agency firm Another partner of that firm was
Triveni Devi Bagaria wife of Bajranglal Bagaria, a partner
in the assessee firm She had 1/9th share in the profits of
the selling agency firm Bajianglal’s mgjor son Kant
Prasad Bagaria was another partner in the selling agency
firm He had 1/9th share in the profits of that ‘firm
Nandl al Bagaria, the m nor son of Bajranglal Bagaria was en-
titled to get 1/9th share in the profits of the selling
agency firm In effect the wife and the <children of
Bajranglal were entitled to 1/3rd share in the profits of
the selling agency firm Another partner of the selling
agency firmwas Banarshi Devi Bagari a,

15-1L348Sup.C. 1./73

210

wife of Sohan Lai Bagaria, one of the partners in the
assessee firm She had 1/9th share in the, profits of

the selling agency firm Shyansunder Bagaria, minor son

of Sohanlal was entitled to getl/6th share in t he
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profits of the selling agency firm This shows that the
wi fe and son of Sohanlal were entitled to 1/3rd share in the
profits of the selling agency firm Fromthese facts, the
Tirbunal inferred that the selling agency firm is nothing
but another manifestation of the, assessee firm The
Tri bunal further cane to the conclusion that on the day the
sel ling agency agreement was entered into viz. on March 26,
1962, the selling agency firmhad not even cone into

exi st ence. It came into existence for the first time on
April 13, 1962. The partnership agreenent clearly shows
that the partnership cane into existence only on April 13,
1962. This discrepancy between the two docunents was

enphasi sed by the Tribunal in support of its conclusion that
the agreenment in question was a nere, nmke-believe docunent.
The Tribunal also tookinto consideration that out of the
partners, two were mnors-who could not have rendered any
assistance in the matter of selling the products of the
assessee firm three of the partners of the firmwere | aides
who had no prior business experience and consequently they
woul d have  been of little assistance in carrying on the
activities of the selling agency firm The only male adult
who was the partner inthe selling agency firm was Kanta
Prasad Bagaria who had only a 1/9th share in the profits of
the firm Further Kanta Prasad was a partner in another
manuf acturing concern situate at a place quite distant from
the place where the selling agency busi ness was said to have
been carried on. The Tribunal further took note of the fact
that the business address of the selling agency firmwas the
sane as that of the assessee firm ~The selling agency firm
had no godown of its own nor any transport vehicles. On the
basis of these findings, it reached the conclusion that the
selling agency firmhad no genuine existence. Prina facie
all these are findings of fact.

M. M C Setalvad, appearing for the assessee challenged
the findings reached by the Tribunal on two grounds viz. (1)
that the Tribunal msconstrued or m sunderstood the two
docunents viz. the selling agency agreenent dated March 26,
1962 and the partnership deed dated April 13, 1962 and (2)
the Tribunal ignored the oral evidence and the sanme has
vitiated its conclusions. On the basis of those contentions
he urged that the facts found and t he concl usi ons reached by
the Tribunal are vitiated.

M. Setalvad is not right in his contention that there is no
di screpancy between the, agreenent dated March 26, 1962 -and
the partnership deed dated April 13, 1962. The selling
agency agreenent proceeds on the basis that the partnership
is already in

211
exi st ence. The assessee could have entered into an
agreement only wth an existing firm It is true as

contended by M. Setalvad that a partnership arrangenent may
be oral but the question here is whether the selling agency
firm was in existence on March 26, 1962. For finding out
when that firmcame into existence, we have to refer to the
partnership deed dated April 13, 1962. That docunent _in
clear terns says that it has cone into existence on that

day. It is true as is contended by M. Setalvad that the
selling agency agreenment says that the same will come into
force on April 13, 1962. But that is not the question

before us. W are here concerned with the question whether
the selling agency firmexisted on March 26, 1962. On that
guestion the Tribunal’'s conclusion is not open to chall enge.
There is discrepancy between the two docunents.

It was next urged by M. Setalvad that the Tribunal has ig-
nored the oral evidence and as such its findings cannot be
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accepted. We are unable to accept this contention as well.
It is true that the Tribunal has not elaborately discussed
the oral evidence. But it is not correct to say that the

oral evidence has been ignored. |In paragraph 6 of the
Tribunal’s order, it notices the reliance placed by the
assessee on the oral evidence. But it declined to place any
reliance on the sane. |In paragraph 9 of its order, the

Tri bunal observed
"I'f the, matter had to be decided only on the
basis of the agreement, the partnership deed
of the selling agency firmand the statenents
of the customers and of the partners of the
selling agency firmand we have to take them
at their face value, we would not have been
inclined to interfere with the decision of the
Appel | ate Assistant Conmi ssioner that t he
sel l ing agency conmi ssion was incurred wholly
and exclusively for the purpose of the
busi ness; but we are obliged to hold that the
so-cal | ed selling agency arrangenent was only
a nmake believe, arrangenent, as a device for
mnimsing thetax liability of the assessee
firm and that it is not a genuine business
arrangenment. "

After saying so it proceeded to give reasons in support of

that conclusion. In other words the Tribunal thought that
it is unable to accept the oral evidence as-its face value
in view of the surrounding circunstances of the case. It

was open to the Tribunal to do so.~ W may also notice at
this stage the reference in the Tribunal’s order to the fact
that the selling agency firmhad no transport ~vehicles of
its own is based on the oral evidencein the case. The
Tribunal also did not believe the oral evidence |ed on
behal f of the assessee that the darwan of the selling agency
firmwent in the lorry for delivering the goods sold.
212
M. Setalvad took us through the oral evidence recorded by
the I.T.0 with a viewto satisfy us that the Tribunal has
ignored inportant pieces of evidence. After going through
the same we are unable to disagree with the conclusion
reached by the Tribunal that not nmuch value can be attached
to that evidence. It was open to the Tribunal to reject the
oral evidence in the light of the surrounding circunstances
of the case.
It is true that the A A C. did observe that
"The depositions recorded by the I TO referred
to above clearly bring out that the selling
agency firm contacted the custoners and
thereby inproved sal es of the appellant.”
This was nerely a ipse dixit. No reasons were given in sup-
port of that conclusion. The A A C. has not examined the
evidence before him He has not considered whether that
evidence was believable or not. On the other hand the
Tri bunal for the reasons it has stated was not able to place
reliance on it.
M. Setalvad invited our attention to nunber of decisions in
support of this contention that the Tribunal’s order is a
prima facie perverse order. W shall now consider those
deci si ons.
In Dhirajlal Grdharilal v. Comm ssioner of |Income-tax, Bom
bay(1) this Court ruled that when a court of fact acts on
material, partly relevant and partly irrelevant, it is
i npossible to say to what extent the mind of the court was
affected by the irrelevant material used by it in arriving
at its finding. Such a finding is vitiated because of the
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use of inadnissible material and thereby an issue of |aw
ari ses. In this case, we have not been able to accept M.

Setalvad's contention that any part of the evidence relied
on by the Tribunal was either irrelevant or inadm ssible.
Hence this decision has no bearing on the point in issue in
this case.

In Conm ssioner of |Incone-tax, West Bengal-I1 v. Rajasthan
Mnes Ltd.,(2) this Court held that it is open to the
parties to challenge a conclusion of fact drawn by the
Tri bunal on the ground that it is not supported by any | ega
evidence or that the inmpugned conclusion drawn from the
relevant facts is not rationally possible. If such a plea
is established, the court has to consider whether the
conclusion in question is not perverse and should not,
therefore, be set aside. It is not possible to say on the
facts and in the circunstances of this case that the
conclusions of fact drawn by the Tribunal is not supported
by any legal evidence or that the same could not be
rationally arrived at.

(1) 26, I'TR 736. (2) 78, | TR, 45,

213

I n Conmi ssioner of Income-tax, Gujarat v. A Raman & Co. (1)
this Court restated the well accepted proposition that the
| aw does not oblige a trader to make the maxi mum profit that
he can out of hi's trading transactions. I ncome which
accrues to a trader i's taxable in his hands but income which
he could have, but has not earned, is not made taxable as
income accrued to him Avoidance of tax liability by so
arrangi ng commercial  affairs -that charge = of tax is
distributed is not prohibited.” A tax payer may resort to a
device to divert the incone before it accrues or arises to

hi m Ef fectiveness of the device ~depends not upon
consi derations of norality but on the operation. of the
I ncome-tax Act. But this Court in the sane case further

observed that by adopting a device, if it is made to appear
that the income which belonged tothe assessee had been
earned by sonme other person, that income may be brought to
tax in the hands of the assessee.

According to the findings given by the Tribunal ~this case
belongs to the latter category nanely that the assessee by
adopting a device has nmade to appear that the incone which
bel onged to it had been earned by sone other person

M. Setal vad pl aced considerable reliance on the decision of
this Court in Conm ssioner of Income-tax, Punjab v. |ndian
Whol l en Textile MI1s(2) . Therein this Court observed  that
in that case the Tribunal assunmed the only fact on which
its. conclusion was founded and had i gnored other relevant
matters on which A A C had relied in support of. its
concl usion. Consequently the Tribunal nust be held to / have
msdirected itself inlawin arriving at its finding. We
have earlier considered the contention of M. Setalvad that
the Tribunal had nmisdirected itself but we have not been
able to accept the sane. Hence the ratio of this decision
is of no assistance to the appell ant.

Ref erence was also made to the decision of this Court in

Conmi ssi oner of Inconme-tax West Bengal |l v. Durga Prasad
More(3). W fail to see howthis decision can I|end any
assistance to the appellant’s case. |In that case this Court

reversing the decision of the High Court held that it could
not be said that the finding of the Tribunal as to the
unreality of the trust put forward was not based on evi dence
or was otherw se vitiated.

In our opinion the facts of this case cone within the rule
laid down by this Court in Swadeshi Cotton MIls Co. Ltd. v.
Conmi ssi oner of Incone-tax, U.P. (4) The question whether an
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amount clained as an expenditure was laid out or expanded
whol ly and exclusively for the purpose of the business has
to be decided on

(1) 67, I.T.R 11,

(3) 82 1.T.R 540.

(2) 51, I.T.R 291.

(4) 63, I.T.R 57.

214
the facts and in the light of the circunstances in each
case. The nmere existence of an agreement between the

assessee and its selling agents or paynent of certain
amobunts as comm ssi on, assum ng there was such paynent, does
not bind the Income-tax Officer to hold that the paynent was
nade exclusively and wholly for the purpose of t he

assessee’ s busi ness. Al 'though there might be such an
agreement in existence and the paynents mght have been
made, it is still open to the Inconme-tax Oficer to consider

the relevant factors and determne for hinself whether the
conmi ssion said to have been paid to the selling agents or
any part thereof is properly deductible under s. 37 of the
Act .

For the reasons nentioned above, we are of opinion that the
Tribunal was justified in not stating a case for the opinion
of the H gh Court under s. 256(1) of the Act and the High
Court was justified in not calling for a statement of case
under sub-s. (2) of s. 2 5 6.

In the result this appeal fails and the same is disnissed
with costs.

S.B.W Appeal ' di sm ssed.
215




