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ACT:

Mot or Vehicles ' Act. (Act |V of ~ 1939)  Section 57(8)
interpretation of-  \Whether the section creates any |ega
fiction-Grant of an application for variations in conditions
of permit, whether results in grant of a new permt-Existing
inter-state permt holders —exenpted under the  approved
schene of notionalisation -G ant of request for increase in
nunber of trips or nunmber of vehicles is not inconsistent
with the provisions of the scheme-Mtor Vehicles Act| Section
68FF read with section 57(8) explained.

HEADNOTE

On February 2, 1966, the Respondent No. 1, B. A
Jayaram had been granted by the Regi onal — Transport
Aut hority, Bangalore, a stage carriage permt on the inter-
state route GGuddapah in the State of Andhra Pradesh to
Bangalore in the Karnataka St at e, whi ch was dul y
countersigned by the State Transport Authority, Andhra
Pradesh. On 10.1 1968, the Mysore (Karanataka) State granted
its approval under section 68(D)(2) of the Mtor Vehicle
Act, 1939, to a scheme, popularly known as the "Kol ar Pocket
Schene", to nationalize passenger transport service between
Bangal ore and various places in the Kolar District, as al so
certain routes within the Kolar District, covering.87 inter-
state routes referred to in its appendi x. Under clause 4 of
the "Kolar Pocket Scheme", the existing permt holders on
the inter-state routes, were permtted to continue to
operate such inter-state routes subject to the conditions
that their permt shall be rendered ineffective for the
over | appi ng portions of the notified routes.

The route between Bangal ore and Royal pad in the State
of Karnataka forned part of the route between Bangal ore and
Cuddapah and was covered by the Schenme, with the result that
the First Respondent’s permt for the said portion of the
Bangal or e- Cuddapah route becane ineffective and consequent
that the vehicles operated by himcould not either pick up
or set down passengers on the Bangal ore-Royal pad portion of
the Bangal ore Cuddapah route though they could traverse the
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said portion. On January 24,1973, the first respondent nade
an application to the Second Respondent the Karnataka State
Transport Authority for varying the conditions of the stage
carriage permit granted to himby increasing the nunber of
trips on the Bangal ore Cuddappah route fromone trip per day
to two trips per day so as to elimnate one overnight halt
at either of the two termnal. The said application having
been rejected, the First Respondent filed a wit petition
No. 3360/ 74 which was allowed and a nmandanus issued to the
Second Respondent to dispose of the application in
accordance with |aw holding that the said Schene did not

ope-
769

rate as a bar to increasing the nunber of trips on an
exi sting inter-state rout e. The Second Respondent

accordingly invited representation in connection therewth.
In the neantinme, the Appellant the Karnataka State Road
Transport Corporation, filed on  Novenmber 27, 1974 a wit
petition No. 6399/74 to recall the order nade in the said
wit petition No. 3360/74 and to rehear it after inpleading
the Appellant as a respondent thereto. The wit petition was
di smissed holding that the appellant was not a necessary
party to wit petition No. 3360/74. On Decenber 23/24, 1974,
the Second Respondent granted to the first respondent the
additional trip applied for by him Against the order of
di smssal of the WP. 6399/74, the Appellant filed, an
appeal No. WA 949/1979 under section 4 of the Karnataka Hi gh
Court Act, 1961 (Mysore Act V of 1962). On a reference by
the Division Bench, the Full Bench by its Judgment delivered
on Septenmber 19, 1979, opined that "If the condition of a
permt for operating a stage carriage over -a ‘route is
altered by increasing the maxi mum nunber of trips over that
route specified earlier in the permt such variation of the
condition of the pernmit does not ~ amount to grant of a ner
permt".

The Third Respondent who had been granted three stage
carriage permits on three different inter-state routes,
nanely, Bangalore to Cuddapah, « Bangal ore Kalabasti, and
Bangal ore to Vellore applied on June 11, 1979 to the Second
Respondent for varying the conditions of the said three
permts by i ncreasing the nunber of vehicles by _ an
addi tional vehicle on each route and by increasing the
nunber of trips fromtwo to four on each route, that is for
two round trips, which were granted. The Fourth respondent
who did not file any objection to the applications of the
Third Respondent filed three wit petitions being wit
petitions Nos. 16247-16249 of 1979 in the Hi gh Court agai nst
the said orders of variations of the Third Respondent’s
permts. The wit petitions having been dismssed he
preferred three appeals being WA. Nos. 1285-87/1979 and an
application to inmplead hinself as a respondent in WA
No. 949/ 74 filed by the appellant, though he had @ never
objected to the grant of the wvariation to the ‘First
Respondent earlier. The wit appeals were dismssed on
22.2.1980. His application to i mpl ead hi nsel f as._a
respondent to the said Wit Appeal No. 949/79 was granted.
The Fourth Respondent thereafter filed three special |eave
petitions Nos. 5141-43 of 1979 against the order dated
22.2.1980 dismssing his appeals. He has also filed anot her
special leave petition No. 4771/80 against the Judgnent in
WA No. 949/74 by virtue of his having been allowed to be
i npl eaded by the High Court of Karnataka as third respondent
thereto though it was not all necessary since in the wit
appeal No. 949 of 1974 which was disnm ssed on 22.2.1980, the
Karnat aka H gh Court granted to the appellant a certificate
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of fitness to appeal to the Suprene Court.

Di sm ssing the appeal, the Court
N

HELD: 1: 1. Section 57(8) of the Mtor Vehicles Act,
1939 does not create a legal fiction and grant of an
application for variations in the conditions of a permt in
respect of matter set out in section 57(8) does not result
inthe grant of a new permt. Admittedly the |anguage of
sub-section (8) is not one which is normally used by
| egislatures in creating a legal fiction for sub.s. (8) does
not state that an application of the nature referred in that
sub-section is to be deened to be an application for the
grant of a new permt. [787D E]

1: 2. Section 57 is a procedural section. Its various
sub-sections form
770
an integral whole providing for the manner in which an
application for ~variation of certain conditions of a permt
is to be nmade, the node of inviting objections thereto and
the di sposal of such applications and objections. [787E-F]

1. 3. Reading sub-section (8)-in the context of sub-
sections (3) to (7) and in -juxtaposition with them it is
clear that the legislative instant in enacting that sub-
section was to prescribe the procedure to be foll owed when
an application for variation of the conditions of a permt
referred to in that A sub-section is nmade, this procedure
being the same as' is laid down in sub-sections (3) to (7)
with respect to an ‘application for ~a new stage carriage
permt or a new public carrier’s pernmit. It is for the
purpose of providing that the procedure to be followed in
the case of an application nmade under sub-sections (8) is to
be the sane as the procedure to be followed in the case of
an application for a new permt that sub-section (8) uses
the words "shall be treated as an-application for the grant
of a new permt." By the use of these words what sub-section
(8) does is to incorporate in it-the provisions of @ sub-
sections (3) to (7). This is ~avery different thing from
enacting a legal fiction. [787B-D]

East Eng. Dwelling Co. Ltd. v. Finsbury Borough
Council, [1951] 2 Al. E R p. 587,589 HL.; quoted with
approval .

State of Bonbay v. Pandurang Vi nayak —Chaphal kar — and
others. [1953] SSCR p. 773, 778-9; Ms. Shivchand
Amol okchand v. Regional Transport Authority and Anr. [1984]
| SCR 288=A|.R 1984 S.C. 9; followed.

1: 4. Assuming that the application for variation of
the conditions of a permt referred to in sub-section (8) of
section 57 is to be deened to be by a fiction of law to be
an application for a new permt, the question to be
considered is for what purpose is such an application'to be
deened to be an application for grant of a new permt.
Readi ng sub-sections (3) to (8) of section 57 as a whole, it
is clear that the only purpose is to apply to such an
application for variation the procedure prescribed by sub-
sections (3) to (7) of section 57 and not for the purpose of
providing that when the application for wvariation is
granted, the permt so varied would be deened to be a new
permit. If the permit so varied were to be deened to be a
new permt, the result would be anomal ous. [789A-C

Ex-parte Walton, In Re Levy L.R [1881] 17 Ch. D. 743;
756 CA;, Arthur H Il v. East and West Dock Co. L.R [1884] 9
A C. 455, 456; The Bengal Imunity Co. Ltd. v. The State of
Bi har and others, [1955] 2 S.C. R 603. 647; The Conmmi ssi oner
of I ncone-tax, Bombay City, Bonbay v. Amarchand N. Shrof f
[1963] Supp. | S.C.R 699, 709; Maharani ©Madal asa Devi v. M
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Ramarayan (P) Ltd. and others, [1965] 3 S.C R 421, 424;
Conmi ssi oner of Inconme-tax, Qujarat v. Vadialal Lalubhai
[1973] 1 S.C.R 1058, 1064; referred to.

2. In the case of an existing inter-state permt
exenpted under the said Schenme an increase in the nunber of
trips or the nunmber of vehicles allowed to he operated under
such a permt would not be inconsistent with the provision
of the said Schene. There is no inconsistency between an
increase in the nunber of vehicles or trips allowed under
such a permt and the provisions of the said schene. So far
as the portions of the interstate route covered by the said
schene are concerned, the permts of the existing permt-
hol ders have been
771
rendered ineffective. Further by the said Schene as notified
by a notification dat ed January 10, 1980, the existing
permt-holders are not allowed to pick up or set down
passengers on these portions of the notified routes. Wether
one vehicle or nore traverse these portions or whether the
sanme vehicle traverses such portion nore than once cannot in
any manner  affect the services operated by the Appellant on
such portions since no  passengers are allowed to be picked
up or set down on such portions Al that would happen is
that these vehicles, in- the source of their inter state
operation woul d traverse these portions. of the notified
routes without in any way operating as stage carriages for
such portion . [790C F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 891 of
1980.

Fromthe Judgenent and order dated the 22nd February,
1980 of the Karnataka Hi gh Court-in Wit Appeal No. 949 of 1
974.

K. Parasaran, Soliciter General, Vineet Kumar, Naresh
Kumar and M ss Deepi ka Saxena for the appellant.

K. K. Venugopal, K N Bhat, M Kangaswany, MRV. Achar,
S. Ravindra Bhatt and Nanj appa Ganapat hy for the
respondent s.

The Judgrment of the Court was delivered by

MADON, J. This Appeal has been filed by the Karnataka
State Road Transport Corporation pursuant to a certificate
granted by the Karnataka H gh Court against-its Judgnment and
order in Wit Appeal No. 949 of 1974 on the foll owing two
guestions of |aw -

"1. VWet her the conditions of a permt can be varied
so as to increase the nunmber of trips and/or the
nunber of vehicles allowed to be operated under
that permt ?

2. Whet her the conditions of a permt held by an
exi sting operator on an inter-State route exenpted
under the Kol ar Pocket Scheme, can be varied so as
to allow an increase in the nunber of vehicles
operating under that permt ?

Bef ore emnbar ki ng on a discussion of the above
guestions, it wll be convenient to relate the facts which
have given rise to this Appeal. On February 2, 1966, the
First Respondent, B. A Jayaram
772
had been granted by the Regional Transport Authority,
Bangal ore, a stage carriage pernmit on the inter-State route
Cuddapah in the State of Andhra Pradesh to Bangalore in the
State of Karnataka for one trip only and a stage carri age
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permt no. 20/65-66 in respect of this route was issued to
himon March 16, 1966. This pernmt was counter-signed by the
State Transport Authority Andhra Pradesh, on March 21, 1967.
By Notification No. S. O 111 dated January 10, 1968

published in the Mysore Government Gazette dated January 25,
1968, the Governnment of Msore (now Karnataka) granted its
approval under sub-section (2) of section 68-D of the Mtor
Vehicles Act, 1939 (IV 1939) (hereinafter referred to as
"the said Act") to a schenme set out in the Schedule to the
said Notification. The said Schene covered 87 intra-State
routes in the State of Karnataka set out in the Appendix to
the said Scheme. The effect of the said Scheme was to
national i ze passenger transport service between Bangalore
and various places in the Kolar District as also certain
routes within the Kolar District. For this reason, the said
Schene was popul arly known as the Kol ar Pocket Schene’. The
class of service covered by the said Scheme was "Stage
Carriages, Mfussil". Cause 4 of the said Scheme inter alia
provi ded as foll ows:

"Whet her the services are to be operated by the
State Transport Undertaking to the exclusion, conplete
or partial, of other persons or otherw se:

The State Transport Undertaking wll operate
services on all the routes, to the conplete exclusion
of other persons except that: (a) that existing permt
hol ders on the inter State routes, may continue to
operate such inter-State routes subject to t he
conditions that their permt shal | ~ be render ed
i neffective for the overl apping portions of the
notified routes..."

The said Schene was inplenented with effect from
January 1, 1969, by issuing a stage carriage permt to the
Appel | ant under sub-section (1) of section 68-F of the said
Act .

The route between Bangalore and Royalpad in the State
of Karnataka forned part of the route between Bangal ore and
Cuddapah and was covered by the said Schenme. Accordingly,
the First Respondent’s permt for the said portion of the
Bangal ore Cuddapah
773
route becane ineffective with the result that the vehicles
oper at ed by the First Respondent could not either pick up
or set down passengers on the Bangal or e- Royal pad portion of
the Bangal ore Cuddapah route though they could traverse the
said portion. On January 24, 1973, the First Respondent nade
an application to the Karnataka state Road Transport
Aut hority, the Second Respondent before us, for varying the
conditions of the stage carriage permit granted to him by
i ncreasing the nunber of trips on the Bangal ore-Cuddapah
route from one trip per day to two trips per day This was
apparently done to elimnate an overnight halt at either of
the two termni. The said application was rejected by the
Second Respondent on April 22, 1974, as not being
mai ntai nable in view of the said Scherme, w thout publishing
it for inviting objections thereto. The First Respondent
thereupon filed a wit petition in the Karnataka H gh Court,
being Wit Petition No. 3360 of 1974, against the said order
of the Second Respondent. On Septenber 25, 1974, the said
wit petition was allowed and the court issued a wit of
mandanus to the Second Respondent to dispose of the First
Respondent’s said application in accordance wth |aw,
hol ding that the said Schene did not operate as a bar to
i ncreasing the nunber of trips of an existing inter-State
route. In pursuance of the said order of the H gh Court, the
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Second Respondent published the First Respondent’'s said
application i nviting representations in connection
therewith. In the neanwhile the Appellant filed on Novenber
27, 1974, a wit petition in the Karnataka H gh Court, being
Wit Petition No. 6399 of 1974, to recall the order nade in
the said Wit Petition No. 3360 of 1974 and to rehear the
said wit petition after inpleading the Appellant as a
respondent thereto. A |earned Single Judge of the said High
Court dismssed the Appellant’s said wit petition on
Decenmber 2, 1974, holding that the Appellant was not a
necessary party to the said Wit Petition No. 3360 of 1974.
On Decenber 23/24, 1974, the Second Respondent granted to
the First Respondent the additional trip applied for by him
Agai nst the order of the |earned Single Judge dismissing its
wit petition, the Appellant filed alia intra-Court appea
under section 4 of the Karnataka H gh Court Act. 1961
(Mysore Act V of 1962), being Wit Appeal No. 949 of 1979
The Division Bench, which heard the said appeal, referred
the follow ng question to a |arger Bench for its opinion

“I'f the conditionof a permt for operating a
stage carriage over a route is altered by increasing
the maxi mum nunber of trips over that route, specified
earlier ill that

774

permt, does /such variation of the condition of the

permt anmpunt to grant of a new permt ?"

By its Judgnent delivered on Septenber 19, 1979, the
Ful | Bench answered the said question as foll ows:

"If the condition of ~a permt for operating a
stage carriage over a route is altered by increasing
the maxi mum nunber of trips over that route specified
earlier in the permt such variation of the condition
of the pernmit does not amunt to grant of ‘a new
permt."

W will now relate the circunstances in which the Third
Respondent, S. Joginder Singh, the sole proprietor of
Janat ha Travels, Bangalore, and the Fourth Respondent, D.P
Sharma, sole proprietor of Sharma Transport, Bangalore, made
their entry on the stage of this litigation. ~ The Third
Respondent had been granted three stage carriage permits on
three different inter-state routes, mnanely, Bangalore to
Cuddapah, Bangalore to Kal ahasti and Bangalore to Vel lore.
After comng into force of the said Schene, the third
Respondent mnade applications on June 11, 1979, to the second
Respondent for varying the conditions of ~the said three
permts by i ncreasing the nunber of wvehicles by an
addi tional vehicle on each route and by increasing the
nunber of trips fromtwo to four on each route, that is, for
two round trips These applications were granted be the
second Respondent. The Fourth Respondent did not file any
objections to the said applications for variation made by
the Third Respondent, nor does it appear that the had filed
any objection to the said application for variation mde by
the First Respondent. The Fourth Respondent, however., filed
three wit petitions, being Wit Petitions Nos. 16247 to
16249 of 1979, in the Karnataka H gh Court against the
orders of the Second Respondent granting variation of the
Third Respondent’s said permits. The said wit petitions
were dismssed by a Ilearned Single Judge of the Karnataka
H gh Court and agai nst these orders of dismssal the Fourth
Respondent preferred three wit appeals, being Wit Appeals
Nos. 1285 to 1287 of 1979. He also made an application to
impl ead hinself as a respondent in the said Appeal No. 949
of 1974 out of which the present appeal before us arises.
The Fourth Respondent’s said application was granted and he
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was i npl eaded as Fourth Respondent to the said Wit Appea
No. 949 of 1974. The Third Respondent before us was the
Third Respondent in the said Wit Appeal No. 949 of 1974.
775

By Notification HD 45 TM 76 dated January 10, 1980,
the said Schenme was nodified by substituting clause (d)
thereof. The substituted clause (d) inter alia provided as
fol |l ows:

"The State Transport undertaking will operate the
services on all routes to the conplete exclusion of
ot her persons except the follow ng :-

X X X X X
(c) The operation of services by the permt holders

who have already been granted pernmts by the
Transport Authorities on the date of publication
of the nodified c scheme on inter-State routes
which are included in the inter-State agreement
entered into by the Governnent of any other State
provi ded that the operator on such route shall not
be entitled to pick up and set down passengers in
such portion of the Notified routes."

By its Judgrment and order dated February 22, 1980, a
Di vi sion Bench of the Karnataka High Court dism ssed the
said wit appeals filed by the Fourth Respondent . The
Di vi sion Bench held that in view of the opinion given by the
Full Bench in the said Wit Appeal No. 949 of 1974 it was
perm ssi bl e under | sub-section (8) of section 57 of the said
Act to vary the conditions of a stage carriage pernmit in
respect of a route so as to increase the nunber of trips on
that route allowed under such permt; that increase in the
nunber of trips on a route can be effected either by
i ncreasing the frequency of operation of the existing number
of vehicles playing on that route wthout increasing the
exi sting number of vehicles operating on that route or by
i ncreasing the nunber of vehicles operating on that route;
and that the Fourth Respondent was not an existing inter-
State Permit holder nor had filed any objection before the
Second Respondent to the applications for variation made by
the Third Respondent and had, therefore, no locus to file
the said wit petitions. By its Judgnent and order, nade on
the same day, the said Division Bench dismssed the
Appellant’s said Wit Appeal No. 949 of 1974 with no order
as to costs and granted to the Appellant a certificate of
fitness to appeal to this Court on the two questions which
we have set out earlier; in pursuance of whichthe present
Appeal has been filed. The Fourth Respondent has also filed
inthis Court a petition for special |eave to appeal, being
Speci al Leave Petition No. 4771 of 1980, against the said
Judgnent and order in the said Wit Appeal No. 949 of 1974.
He has al so
776
filed three other petitions for special |eave to appeal to
this Court, being Special Leave Petitions Nos. 5141 to 5143
of 1980 against the comon Judgnent and order of the said
High Court in the said Wit Appeals Nos. 1285 to 1287 of
1979. These petitions have been ordered to be listed after
the disposal of this Appeal and will accordingly be disposed
of by separate orders.

W now turn to the rival contentions raised before us
at the hearing of this Appeal. On behal f of the Appellant,
it was submtted that under sub-section (8) of section 57 an
application to vary the conditions of a permt in respect of
a matter specified in that sub-section "shall be treated as
an application for the grant of a new permt." Subsection
(8), therefore, <creates a legal fiction and a legal fiction




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 18

nust be taken to its logical conclusion. An application to
vary the conditions of a permit in respect of a matter
specified in sub-section (8) when granted woul d, therefore,
result in the grant of a newpernmit. One of the matters
specified in subsection (8) is a variation of the conditions
of a stage carriage permt by increasing the nunmber of trips
above the specified maxi mum If such variation were
permtted by the result of the operation of the statutory
fiction enacted in sub-section (8) of Section 57 the permt
so varied would in | aw be a new pernit. Under section 618-FF
of the said Act no permt <can be granted except in
accordance with the provisions of a schene. The said Scheme
prohibits of a new pernmt and, therefore, to vary the
conditions of a stage carriage pernit by increasing the
nunber  of trips or ~the number of vehicles would be
tantamount to granting a new permit which would be contrary
to the said Schene and thus not perm ssible under section
68- FF. According to the Appellant, the Judgnent of the
| earned Single Judge in the said Wit Petition No. 3360 of
1974 filed by the : First Respondent allowing the said Wit
Petition No. 3360 of 1974 and setting aside the order of the
Second Respondent rejecting as not maintainable the First
Respondent’s said application for varying the conditions of
his inter-State carriage permt by increasing the Dunber of
trips by one and /directing the Second Respondent by a wit
of mandanus to di spose of the said application in accordance
with aw was erroneous as also the-decision of the Ful
Bench in the said Cvil Appeal No. 949 of 1974, hol ding that
such variation didnot anmount to grant of a new permt. It
was further submtted that increasing the nunber of vehicles
on a route resulted in.an increase in the nunber of trips
and an application for varying the conditions of a pernmt by
i ncreasing the nunber of vehicles allowed to ply on the
route in respect of which such  pernit was given was,
t her ef ore,
777
equally an application for the grant of a new permt and
such an application could not, therefore, be granted in
respect of a portion of a route covered by the said Scherne.
On the other hand, it was submitted on behalf of The
contesting Respondents that sub-section (8) of ~section 57
did not create a legal fiction and all that it did was to
provide that the procedure . for considering an application
for varying the conditions of a pernmit in respect of the
matters specified in that sub-section was to be the sane as
the procedure for considering an application for granting a
new permit. 1In the alternative, it was submitted that if
sub-section (8) of section 57 created a legal fiction, it
was only for the purpose of the procedure to be followed in
processing an application for a variation in the conditions
of a permt in respect of a matter specified in‘that sub-
section and cannot be extended beyond that purpose so as to
create anot her | egal action, nanely, that pernmt the
conditions of which were so allowed to be varied would be
deened to be a new permit. It was further submtted that the
said Schene, both prior to and after its nodification
permtted the existing pernmit holders on inter-State routes
to continue to operate on such routes subject to the
condition that their permits be rendered ineffective for the
over | apping portions of the notified routes only, with the
result that they could not pick up and set down passengers
on such portions only. It was also subnmtted that increasing
the nunber of trips or vehicles on such inter- . State
routes was not in any manner inconsistent with the
provi sions of the said Scheme, whether prior to or after its
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notification.

On the above rival contentions, two main questions

arise for our consideration, nanely,

(1) Whet her sub-section (8) of section 57 creates a
| egal fiction by reason of which the grant of an
application for variation in the conditions of a
permt in respect of a matter set out in that sub-
section results in the grant of a new permt ?

(2) Whet her an increase in the nunber of trips or the
nunber of vehicles above the maxi mum specified in
an existing inter-State stage carriage permt
woul d be inconsistent with the provisions of the
said Schene ?

In order to determ ne these questions, it is necessary

to refer to the relevant provisions of the said Act. Chapter
IV of the said

778

Act, which consists of sections 42 to 68, provides for
control of transport vehicles.” A "transport vehicle," s
defined by clause (33) of section 2 as neaning "a public
service vehicle or a goods vehicle". A "public service

vehicle" is defined by clause (25) of section 2 as neaning
"any motor vehicle used or adapted to be wused for the
carriage of passengers for hire or reward, and includes a
notor cab, contract carriage, and stage carriage;". The
expression "stage carriage" is defined by  clause (29) or
section 2 as foll ows:

"(29) "stage carriage" neans a notor vehicle
carrying or adapted to carry nore than six
persons excluding the driver which carries
passengers for - hire or reward at  separate
fares paid by or for individual passengers,
either for the whole journey or for stages of
the journey."

As the said Schene and its nodification relate only to stage
carriages, we are not concerned in this Appeal with contract
carriages or goods vehicles and it is unnecessary to | ook at
the definitions of those expressions or the provisions of
the said Chapter IV | elating to these types of vehicles.
Under section 42 no owner of ~a transport vehicle can
use or permt the use of the vehicle in any public place
(whether or not such vehicle is actually carrying  any
passenger or goods) save in accordance with the conditions
of a permit granted or counter signed by a Regional or State
Transport Authority or the Conmi ssion, that is, the Inter-
State Transport Commission constituted under section 63-A,
authorizing the use of the vehicle in that place in the
manner in which the vehicle is being used. | Section 43
confers power wupon the State Government to control /road
transport by issuing directions to the State Transport
Authority in the form of notifications in the - officia
Gazette. Section 44 enpowers the State CGovernnent by
notification in the official Gazette to constitute for the
State a State Transport Authority to exercise and discharge
the powers and functions specified in subsection (3)  of
section 44 and in I|ike manner to constitute Regiona
Transport Authorities to exercise and discharge throughout
specified areas the powers and functions conferred on
Regi onal Transport Authorities by the said Chapter |IV. The
said Chapter |V provides for grant of different permts,
nanely, state «carriage pernmts, contract carriage permts,
private carrier’s pernmits, public carrier’s permt and
temporary Permits, as also for applications to
779
be made in respect of these classes of permts, the
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procedure to be A followed in deal i ng with such
applications, for cancellation and suspension of pernits and
other cognate natters. Section 45 sets out the genera
provisions wth respect to applications for permts
irrespective of the type of permits applied for and it
prescribes the authority to whom an application for a permt
is to be nmade. Under sub-section (3) of section 45 every
applicant for the grant of a new stage carriage permt or
public carrier’'s pernmt is required to deposit, by way of
security, with his application an amount in such manner and
at such rate not exceeding Rs. 200 per notor vehicle, as the
State Governnent may, wth reference to each class of
vehicle, by notificationin the official Gazette, specify.
Under sub-section (4) of section 45 the security so
furnished is liable to be forfeited in whole or in part by
the transport authority if it is satisfied that the
application was made for the purpose of preventing the issue
of a tenporary permt under section 62. The whole or part of
this security deposit as has not. been forfeited is to be
refunded to~ the applicant, -as soon as nay be, after the
di sposal of his application. Oher sections in the said
Chapter |V male special provisions wth respect to
applications for different types of permts. Section 46
deals with an application for a stage carriage permt. Such
an application is/to contain the particulars specified in
clauses (a) to (f) /of the said section 46. The particulars
required to be specified by clauses(a) to(c) of the said
section 46 are material for our —purpose and it will be,
therefore, convenient to reproduce these clauses these
cl auses provide as follows:

"(a) the route or routes or the area or areas to

whi ch the application relates;

(b) the nunmber of vehicles it is proposed to
operate in relationto each route or area and
the type and seating capacity of each such
vehi cl e;

(c) the mninmum and naxi nrum nunber of daily trips
proposed to be provided in relation to each
route or area and the tine table of the
normal trips.

Expl anati on- For the purposes of this section 57,
"trip" means a single journey from one point to
another, and every return journey shall be deened to be
a separate trip."
780
Section 47 prescribes the matters which a ~Regiona
Transport Authority is to have regard to in considering an
application for a stage carriage permt. It also requires
the Regional Transport Authority to take into consideration
any representations nmade by persons already providing
passenger transport facilities by any neans along or near
the route or area or by any association representing persons
interested in the provision of road transport facilities
recogni zed in this behalf by the State CGovernment or by any
| ocal aut hority of police aut hority wi thin whose
jurisdiction any part of the proposed route or area |lies.
The said section also provides for reservation of certain
percentage of stage carriage pernmits for the Schedul ed
Castes, and the Scheduled Tribes and persons belonging to
econom cal |y weaker sections of the conmmunity. Under section
48, subject to the provisions of section 47, a Regiona
Transport Authority may, on an application nade to it under
section 46 grant a stage carriage pernit in accordance with
the application or with such nodifications as it deened fit
or refuse to grant such a permt. Sub-section (3) of section
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48 provides for conditions which may be attached to a stage
carriage permt. Amongst the conditions which can be
attached are conditions that the vehicle or vehicles be used
only in a specified area or on a specified route or routes,
the m ni mum and maxi mum nunber of daily trips to be provided
inrelation to any route or area generally or on specified
days and occasions and a condition that within nunicipa
l[imts and such other areas and places as may be prescribed,
passengers or goods shall not be taken up or set down except
at specified points. Sections 49 to 51 deal with contract
carriage permts, sections 52 and 53 with private carrier’s
permts and sections 54 to 56 with public carrier’s permts.
Section 57 is inportant \since the answer to the first
guestion which we have to determine in this Appeal depends
upon the true interpretation of sub-section (8) thereof and
in order to understand the scope and effect of that sub-
section, it 1is necessary to reproduce section 57. The said
section 57 provides as foll ows:

"27. Procedure in applying for and granting
permts-(1) An application for a contract carriage
permt or-a private carrier’s permt nmay be nade at any
time.

(2) An application for a stage carriage permt or
a public carrier’s permt shall be nmade not |ess than
six weeks beforethe date on which it is desired that
the permt shall take effect, or if the Regiona
Transport Autho-
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rity appoints dates for the recei pt of such
applications, on such dates.

(3) on receipt of —an application for a stage
carriage permit or a public carrier’s permt, the
Regi onal Transport Authority shall nake the application
avail able for inspection at the office of the Authority
and shall publish the application or the substance
thereof in the prescribed manner together with a notice
of the date before which representations connection
therewith may be submitted and the date, not being |ess
than thirty days from such publication, on which, and
the time and place at which, the application and any
representations received will be considered:

Provided that, if the grant of —any permt in
accordance with the application or with nodifications
woul d have the effect of increasing the manner ~ of
vehicl es operating in the region, or any area or _on any
route within the region, under the class of permits to
which the application relates, beyond the Iimt fixed
in that behalf under sub-section (3) of section 47 or
sub-section (2) of section 55, as the case may be, the
regi onal Transport Authority may summarily refuse the
application without following the procedureclaid down
in this sub-section.

(4) No representation in connection wth an
application referred to in sub-section (3) shall  be
considered by the Regional Transport Authority unless
it is mde in witing before the appointed date and
unl ess a copy thereof is furnished sinultaneously to
the appl i cant by the per son maki ng such
representation.

(5) When any representation such as is referred to
in sub-section (3) is made, the Regional Transport
Authority shall dispose of the application at a public
hearing at which the applicant and the person naking
the representation shall have an opportunity of being
heard either in person or by a duly authorised
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representative.

(6) When any representation has been nmade by the
persons or authorities referred to in section SOto the
effect that the nunber of contract carriages for which
permts have already been granted in any regi on or any
area
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within a regionis sufficient for or in excess of the
needs of the region or of such area, whether such
representation is made in connection with a particul ar
application for the grant of a contract carriage permt
or otherw se, the Regional Transport Authority may take
any such steps as it considers appropriate for the
hearing of the representation in the presence of any
persons likely to be affected thereby.

(7) When a Regional Transport Authority refuses an
application for a permt of any kind, it shall give to
the applicant inwiting its reasons for the refusal

(8) An application to vary the conditions of any
permt, other than a tenporary pernit, by the inclusion
of a newroute or routes or a new area or, in the case
of a stage carriage pernmits by increasing the nunber of
trips above the specified maxinumor by altering the
route covered by it" or in the case of a contract
carriage permt or a public carrier’s pernmts by
i ncreasi ng the nunmber of vehicle covered by the permt,
shall be treated as an application for the grant of a
new permt.

Provided that it shall” not be necessary to treat
an application mnade by the holder of a stage carriage
permt who provides the only service on an- route or in
any area to increase the frequency of the service so
provided, with out any increase in the nunber of
vehi cl es.

(9) A Regional Transport Authority may, before
such date as may be specified by it in this behalf,
repl ace any stage carriage (permt or public carrier’s
permt or public carrier’s permit granted by it before
the said date by a fresh permt conforming to the
provi sions of Section 48 or section 51 or section 56,
as the case may be, and the fresh permt shall be valid
for the sane route or routes or the same area for
which the replaced permt was valid;

Provi ded that no condition ot her than t he
condition which was already attached to the replaced
permit or which could have been attached thereto under
the law in force when that permt was granted shall be
attached to the fresh permt except with the consent in
witing of the holder of the permt.
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(10) Notwi t hstandi ng anyt hi ng contai ned in section
58, a permt issued under the provisions of sub-section
(9) shall be effective wi thout renewal for the
remai nder of the period during which the replaced
permt would have been so effective."

W will rmust conclude our survey of the relevant
provi sion of the said Act before proceeding to ascertain the
correct interpretation to be placed upon sub-section (8) of
section 57. Section 588 provides that a stage carriage
permt or a contract carriage permt, other than a temporary
permt issued under section 62, shall be effective wthout
renewal For such period. not |ess than three years and not
nore than five years, as the Regional Transport Authority
may specify in the permit. Aprivate carrier’s permt or a
public carrier’s pernmt other than 3 tenporary permt is to
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be effective wthout renewal for a period of five years.
Under sub-section (2) of section 58 an applications for
renewal of a permit is to be nade and di sposed of as if it
were an application for a permit. Subsection (2) also
prescribes the tine-limt wthin which applications for
renewal are to be made and it further provides that other
conditions being equal, an application for renewal shall be
granted preference over new applications for permts.
Section 59 prescribes the general conditions to be attached
to all pernmits. Section 60 deals wth cancellation and
suspension of permts. It is unnecessary to refer to the
ot her provisions of the said Chapter I|V.

Chapt er IV-A  of t he sai d Act provi des for
nationalization of road transport service. Under section 68-
B the provisions of Chapter IV-A and the rules and orders
made thereunder are to have effect notwi thstanding anything
i nconsistent therewith contained in Chapter IV of the said
Act or ~any other law for the tine being in force or in any
i nstrunment having effect by virtue of any such law. Section
68-C deal's “with the preparation of a schene by a State
Transport - _Undertaking for the purpose of providing an
efficient, adequate, economical and property coordinated
road transport service. Such a schene is to be published in
the official Gazette and also in such other nmanner as the
State Governnent may ~direct. Section 68-D provides for
filing of objections to a proposed schene. Under Sub-section
(2) of section 68-D, after considering the objections which
may have been nade to a proposed scherme and after giving an
opportunity to the objector or his representatives and the
representatives of the State Transport Undertaking to be
heard in
784
the matter, the State Governnment may approve or nodify the
schene. The schenme as approved or nodified is to be
published in the official Gazette and it is there upon to
becorme final and is to be called the approved scheme and the
area or route to which it relatesis to be called the
notified area or notified route. Section 68-F provides for
cancel ati on or nodification of approved schenmes. Section 68-
F provides for issue of a stage carriage permit or a public
carrier’s permt or a contract carriage permt in-respect of
a notified area or notified routes to the State Transport
Undert aki ng. Section 68-FF provides as foll ows:

"68-FF- Restriction on grant of permits in respect
of a notified area or notified route.-Were a schene

has been published under sub-section (3) of section 68-

Din respect of any notified are or notified route, the

State Transport Authority or the Regional Transport

Authority, as the case mmy be, shall not  grant’/ any

permt except in accordance with the Provisions of the

scheme "
There is a proviso to the said section 68-FF with which we
are not concerned.

We now turn to a consideration of the scope and effect
of sub-section (8) of section 57. That sub-section does not
apply to applications to vary any of the conditions of a
permt but applies only to applications to vary certain
conditions of a permt. These applications are:

(1) an application to vary the conditions of any
permt, other than a tenporary permt, by the
inclusion of a newroute or routes or a new area;

(2) an application to vary the conditions of a stage
carriage permt by increasing the nunber of trips
above tho specified maximum

(3) an application to vary the conditions of a stage
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carriage permt by altering the route covered by
it;

(4) an application to vary the conditions of a
contract carriage permt by increasing the nunber
of vehicles covered by the permt: and

(5) an application to vary the conditions of a public

carrier’s
785
permt by increasing the nunber of vehicles
covered by the permt.
In all these five cases, sub-section (8) provides that

the application "shall be treated as an application for the
grant of a new pernt". As seen above, under section 68-F
when a schene has been approved and published under sub-
section (3) of section68-Din respect of any notified area
or notified route, the State Transport Authority or the
Regi onal Transport Authority, as the ease may be, is
prohi bited from granting any pernmt except in accordance
with the /provisions of that schene. The said Schene confers
a right. ‘upon the Appellant to op-rate the services on al
routes nentioned in the _appendix to the said Schene to the
conpl ete exclusion of all other persons except existing
permit holders on inter-State routes with the condition that
the permts of such existing permit holders were to be
rendered ineffective for the overlapping portions of the
notified routes and they would not be entitled to pick up or
set down passengers on such portions of the notified routes.
If the effect of 'sub-section (8) of section 57 were as
contended for by the Appellant, that 1is, if ‘the said sub
section (8) were to create a legal fiction by which an
application for variation of ~the conditions of a permt of
the nature referred to in that subsection is to be deemed to
be an application for the grant of a new pernit and such
variation when granted would result in~ the grant of a new
permt, then clearly by reason of the prohibition contained
in section 68-FF, the granting of such application would be
i nconsistent with the provisions  of the said Schene and
woul d not be pernissible in | aw. Considerabl e enphasis were
pl aced on behalf of the Appellant on the words ' shall be
treated as an application for the grant —of a pernit
occurring in the said sub-section (8) and on the basis of
this phraseology, it was submitted that an application for
variation of a condition of a permt referred to in
subsection (8) of section 57 was by a fiction of law put on
the sanme footing as an application for the grant of a new
permit and it, therefore, followed as a corollary that such
an application if granted would result in thegrant of a
new permt.

In a passage whi ch has beconme a classic Lord Asquith in
the House of Lords in the case of East End Dwel lings Co.
Ltd. v Finsbury Borough Gouncil said:
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"If you are bidden to treat an inmginary state of
affairs as real, you nust surely, unless prohibited
fromdoing so, also inmagine as real the consequence and
incidents which, if the putative state of affairs had
in fact existed, nust inevitably have flowed from or
acconpanied it...The statute says that you nust inagine

a certain state of affairs; it does not say that having

done so, you nust cause or permt your inmagination to

boggle when it cones to the inevitable corollaries of
that state of affairs "

This passage has been referred to or quoted wth
approval in a nunber of decision of this Court. One of the
earliest of themas the State of Bonbay v. Pandurang Vi nayak
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Chaphal kar and ot hers.

It is unnecessary to refer to other cases of this Court
in which this passage was cited and approved. The question
however, is whether sub-section (8) of section 57 creates a
legal fiction. Admttedly, the | anguage of that sub-section
is not one which is normally used by legislature in creating
a legal fiction. Sub-section (8) does not state that an
application of the nature referred to in that subsection is
to be deened to be an application for the grant of a new
pernmit which would have been the case were the intention of
Parliament to create a legal fiction. The arguments on
behal f of the Appellant are founded upon a basis which has
no relation to the purpose underlying sub-section (8).
Section 57 is a procedural section, Its various sub-sections
forman integra whole providing for the nmanner in which an
application for variation-of certain conditions of a permt
is to be nmade, the nmobde of inviting objections thereto an
the di sposal of such applications and objections. Subsection
(1) provides when an application for a contract carriage
permt or _a private carrier’s permt can be nade. Sub-
section (2) -provides when an application for a stage
carriage permit or a public carriages pernit should be made.
Thus, these two subsections deal wth the tine when
applications for grant of certain classes of permts can be
made. Sub-sections’ (3) to (7) prescribe the procedure to be
foll owed by the Regional Transport ~ Authority when it
receives an application for a stage carriage pernmt or a
public carrier’s permt. Sub-section (9)  deals with
applications to vary certain conditions of. particular
permts. Sub-section (9) confers power upon the Regiona
Transport Authority to replace a stage

787

carriage permt, contract carriage permt or public
carrier’'s permit granted by it by a fresh permt and sub-
section (10) provides that such fresh permt shall be

effective without renewal for. the remainder of the period
during which the replaced permt would have 'been so
ef fective. Sub-section (8) conmes imediately after’ sub-
sections (3) to (7) and when read in the context of these
sub-sections and in juxtaposition wth them it is clear
that the legislative intent in enacting that subsection was
to prescribe the procedure to be followed when an
application for wvariation of this conditions of a “permt
referred to in that sub-sectionis made, this procedure
being the same as is laid down in sub sections (3) to (7)
with respect to an application for a new stage carriage
permt or a new public carrier’s pernmt. It is for the
purpose of providing that the procedure to be followed in
the case of an application made under sub-section (8) is to
be the sane as the procedure to be followed in the case of
an application for a new permt that sub-section (8) uses
the words "shall be treated as an application for the grant
of a new permt." By the use of these words what sub-section
(8) does is to incorporate in it the provisions of  sub-
sections(3) to (7). This is a very different thing from
enacting a legal fiction. W find that in a recent case,
namely, GCvil Appeal No. 3787 of 1983-Mls Shivchand
Amol akchand v. Regional Transport Authority and another
subsection (8) of section 57 has been interpreted in the
same way as we have done. In that case too there was a
nodi fication nade in an approved schene whereby plying of
stage carriages by private operators upon a portion of the
notified route connecting a district headquarter and not
nore than 20 kns. in length was permitted. On the said
nodi fication being made, the applicants whose pernits for a
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portion of the notified route, nanely, from Shivpuri to
Saut anwana, had beconme ineffective on the conming into force
of the approved schene applied to the Regional Transport
Authority for the extension of the route specified in their
permts, so as to include the route from Shivpuri to
Sant awana. The Regional Transport Authority rejected the
said application inter alia on the ground that no extension
of the route could be granted wthout following the
procedure laid down in sub-section (3) of section 47 of the
said Act. Inthe wit petition filed by the appellants
before the Hi gh Court of Madhya Pradesh, the H gh Court took
the same view. This Court allowed the appeal and set aside
the Judgnent and order of the
788
H gh Court. In that case too, this Court had to consider the
ef fect of sub-section (8) of section 57. The Court observed:
"The context in which sub-section (8) occurs and
its juxtaposition with sub section (3) to (7) in
section 58 clearly indicate that what is sought to be
nade applicable to an application referred to in sub-
section (8) by treating it as an application for grant
of a new pernit, s the procedure set out in sub-
sections (3) to(7) of section 58 and nothing nore..An
application to~ vary the conditions of a permt as set
out in sub-section (8) of section 57 .is undoubtedly to
be treated as an application for grant of a new
permit, but that is only for _the purpose of applying
the procedure set out in sub-sections (3) to (7) of the
said section. It is not an application for a new permit
and if it is granted, the permt for the extended route
does not becone a newpermt in the hands of the
applicant. It is the sane permt which now after the
granting of the application,~ covers the extended
route."

Even if sub-section (8) of section 57 can be viewed as
creating a legal fiction the question which would arise
woul d be for what purpose such legal fiction was created. As
was observed by lord Janes in Ex Porte Walton, In re Levy;

"When a statute enacts that something shall be
deened to have been done, which in faect and . in truth
was not done, the Court 1is entitled and  bound to
ascertain for what purposes and between what persons
the statutory fiction is to be resorted to."

Thi s passage was quoted with approval by the House of
Lords in Arthur HIl v. East and West |ndia Dock Company.
This principle of statutory interpretati on has been accepted
by this Court. In The Bengal Inmunity Co. Ltd. v. The State
of Bihar and Ors it was held that "a legal fictionis to be
limted to the purpose for which it was created and shoul d

not be extended beyond that legitimate field." This was
reiterated in The Comni ssioner of |ncome-
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tax, Bonmbay City, Bonbay v. Amarchand N. Shroff, Mharan
Mandal sa Devi v. M Ramarain P. Ltd. and others —and
Conmi ssi oner of Inconme-tax, Qujarat v. Vadilal Lallubbhai

Assumi ng, therefore, that an application for variation of
the conditions of a pernit referred to in sub-section (8) of
section 57 is to be deened by a fiction of law to be an
application for the grant of a new permt the question to
whi ch we rnust address ourselves is for what purpose is such
an application for variation deenmed to be an application for
grant of a new pernit. Reading sub-sections (3) to (8) of
section 57 as a whole, it is clear that the only purpose is
to apply to such an application for variation the procedure
prescribed by sub-sections (3) to (7) of section 57 and not
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for the purpose of providing that when the application for
variation is granted, the permt so varied would be deened
to be a newpermt. If a permt so varied were to be deened
to be a new pernit, the result would be anonal ous. As we
have seen, under sub-section (3) of section 45 every
application for the grant of a new stage carriage permt or
a public carrier’'s permt is to be acconpanied by a deposit
by way of security of an amount not exceeding Rs. 200 per
notor vehicle as the State Governnent may, with reference to
each class of vehicle, by notification in the officia

Gazette, specify. The object of providing for such a deposit
is made clear by sub-section (4) of section 45. The object
is that if the transport authority is satisfied that such
application was nade for the purpose of preventing the issue
of a tenporary permt under section 62, then it can forfeit
the whole or part of ~ the security deposit. Thi s.
consi deration does not and cannot be applied to an
application for ~variation of the conditions of a permt
referred to in sub-section (8) of section 57. Further, under
subsection (1) of section 58 a stage carriage permt or a
contract carriage permt, other then a tenporary permt, is
to be effective without” renewal for such period, not I|ess
than three years and not nmore than five years, as the
Regi onal Transport ~Authority may specify in the permt.
Under sub-section /(2) of section 58, an application for
renewal of a stage /carriage permt or a public carrier’s
permt is to be made not | ess than 120 days before the date
of its expiry and an application for renewal of a pernmt in
any other case is to be made not |ess than 60 days before
the date of its expiry. Under sub- section (3) a permt nmay
be renewed on an application nade and
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di sposed of as if it were an application for a permt. If a
permit in respect of which a conditionreferred to in sub-
section (8) of section 57 is allowed to be varied is to be
deened to be a new permt, it would automatically follow
that such a permit would get extended for a further period
even though no application for its renewal was nade and that
in granting such variation, the Regional Transport Authority
woul d have to specify for what period, not less than three
years, the permt so varied would be effective. Such a
result could not have been in the contenplation of
Parlianment and has not been provided for.

Even though when the condition of a permt is allowed
to be varied on an application made under sub-section (8) of
section 57, the pernit so varied is not a new pernit, the
guestion still remins whether in the case of an existing
inter-State permt exenpted under the said Schene an
increase in the nunber of trips or the nunber of vehicles
allowed to be operated under such a permt would not be
i nconsi stent with the provisions of the said Schene. W fai
to see any inconsistency between an increase in the nunber
of vehicles or trips allowed under such a pernmt and the
provisions of the said Schenme. So far as the portions of the
inter State route covered by the said Scheme are concerned,
the permts of the existing permt-holders have been
rendered ineffective. Further, by the said Schene as
nodi fied, the existing pernmit-holders are not allowed to
pick up or set down passengers on these portions of the
notified routes. \Whether one vehicle or nore traverse these
portions or whether the sane vehicle traverses such portion
nore than once cannot any nanner affect the services
operated by the Appellant on such portions since no
passengers are allowed to be picked up or set down or such
portions. Al that would happen is that these vehicles, in
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the course of their inter-State operation would traverse
these portions of the notified routes wthout in any way
operating as stage carriages for such portions.

It is, therefore, clear that the Second respondent was
in error in rejecting the First Respondent’ s sai d
application for variation without follow ng the procedure
| aid down in sub-sections (3) to (7) of section 57 nmerely on
the ground that granting such application would be to grant
a new permt and would be inconsistent with the provisions
of the said Scherme. The |earned Single Judge was, therefore,
clearly right in allowing Wit Petition No. 3360 of 1964
filed by the First Respondent and in issuing a wit of
mandanus agai nst the Second Respondent directing him to
di spose of the First Res-
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pondent’s said application according to |law. W are further
of the opinion that the H gh Court was right in dismssing
the said Wit Appeal No. 949 of 1974 filed by the Appellant.

W would " like'to observe that it is difficult to
understand how a certificate was granted by the H gh Court
with respect to the first question contained in it. The
guestion as franed does not bring out the actual controversy
between the parties. The controversy was not whether the
conditions of a permt ~can be varied so as to increase the
nunber of trips or the nunber of vehicles allowed to be
operated under that permt as nentioned by the H gh Court in
the certificate granted by it. The -real <controversy was
whet her when the condition of a pernmit is varied so as to
increase the nunber of trips or the nunber of vehicles
allowed to be operated under that permt it would anount to
the grant of a new permt, the grant of which would not be
in accordance with the provisions of the said Schene by
reason of the provisions of section 68-FF

For the reasons set out above, this Appeal fails and is
di sm ssed. The Appellant w [l pay to Respondent Nos. 1 to 3
the costs of this Appeal. Respondent No. 4 will bear and pay
his own costs of this Appeal
S R Appeal di'sm ssed.
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