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S.B. Sinha, J.

1. Leave granted.

2. Interpretation of sub-section (3) of Section 226 of the Incone Tax
Act, 1961 (Act) is involved in these appeals which arises out of a judgnent
and order dated 27.8.2004 passed by the H gh Court of Judicature of Andhra
Pradesh at Hyderabad in Wit Petition No.2305 of 2002 whereby and
whereunder the wit petition filed by B-M Mal'ani (hereafter referred to as
the respondent) was allowed in part.

3. Respondent is an assessee of income tax. He was adnmittedly a
defaul ter in paynment of incone-tax. He had invested an ambunt of 65 | acs
in the Monthly Income Plan (I11l) offered by the Unit Trust of India under
Capital Gains Schenme, the predecessor in interest of the petitioner in the
year 1998 with an object to seek exenption under Section 84-E of the Act.
The \ 021H ghlights\022 projected for such an offer were as under

? \023A five year close ended incone plan

? The plan offers three options 1) Mnthly

I ncome Option, 2) Annual |Incone Option &

3) Cumul ative Option

? The face value of a unit is Rs.10/- and units
will be sold at par.
? The Trust shall pay an assured incone @

12.50% p. a. payable nmonthly under nonthly

i ncome option and @ 13.25% p.a. payable
annual Il y under annual income option, for al

the five years of the plan

? Under the Monthly Income Option, incone
di stribution warrants for the period upto

March 1999 will be sent along with the

menber ship advice/unit certificate.

Thereafter incone warrants payable nonthly

will be sent in advance for every April-
Mar ch peri od.
? Repurchase all owed from 1st Septenber,

2001 at NAV based repurchase price under

all the three options.

? Scheme shall be listed on the whole sale
debt segnent of the NSE within six nonths

fromthe closure of subscription

? It is guaranteed that the capital invested
in the scheme will be protected on
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maturity i.e. units will not be redeened

bel ow par. The Devel opnent Reserve

Fund (DRF) of the Trust wll guarantee

this capital protection. There is no such
guarantee for premature repurchases and

the repurchase price in such cases will be
as per prevailing NAV. There is scope for
capital appreciation as a part of

investnment will be in equities.

? Tax benefits under Section 80L and Sections
48 and 112 of Income Tax Act, 1961 on

i ncome distributed and capital gains from
capital appreciation. Capital gains tax
exenption under Section 54EA of the

I ncome Tax Act, 1961 subject to lock-in for
three years fromthe date of acceptance.\024

4, Appel l'ant received a notice fromthe Income Tax Depart nent

purported to be under sub-section (3) of Section 226 of the Income Tax Act.

In conpliance of the demand made therein, a sum of Rs.43,69,083.30 p. was

paid to the Departnent by theappellant wherefor, the value of the unit at the
rel evant time was cal culated at the rate of Rs.6.93 p. per unit.

5. Respondent herein filed a wit petition questioning the said action of
the appellant in resorting to sale of the said units without his consent.

6. Admittedly, although the units were transferred, their value had not
becone due to the assessee on the date on which such notice was given. It

was held by the Hi gh Court that the respondent was entitled to the

redenpti on value of the units at the rate of Rs.10/- per unit after five years.
7. Appel l ant is, thus, before us. An appeal has also been filed by the
respondent contending that the dividend declared on the said ampbunt al so
shoul d have been directed to be paid by the H gh Court.

8. M. ML. Verma, |earned senior counsel appearing on behalf of the
appel l ant, woul d subnit that the respondent being a defaulter and the
appel | ant havi ng been hol ding the units on its behal f, the H gh Court
conmitted a serious error in passing the inmpugned judgnent. The |earned
counsel urged that admittedly the units were transferable on the day on

whi ch the paynents were nade and keeping in view the purported tenor of

the notice in ternms whereof the appellant was to be treated as an assessee-in-
default, it had no other option but to make paynent.

9. M. Deshpande, | earned counsel appearing on behal f of the
respondent, on the other hand, woul d support the inpugned judgnent.
10. Sub-section (3) of Section 226 of the Act reads as under
\023(3) (i) The Assessing O ficer or Tax Recovery

Oficer may, at any tinme or fromtine to tine, by
notice in witing require any person from whom
noney i s due or may become due to the assessee

or any person who hol ds or nmay subsequently hold
noney for or on account of the assessee to pay to
the Assessing Oficer or Tax Recovery O ficer
either forthwi th upon the noney beconi ng due or
being held or at or within the time specified in the
noti ce (not being before the noney becones due or
is held) so much of the nmoney as is sufficient to
pay the anmount due by the assessee in respect of
arrears or the whole of the nbney when it is equa
to or less than that anount.

(i) to (v) \ 005

(vi) where a person to whoma notice under this
sub-section is sent objects to it by a statement on
oath that the sum denanded or any part thereof is
not due to the assessee or that he does not hold any
noney for or on account of the assessee, then
not hi ng contained in this sub-section shall be
deenmed to require such person to pay any such
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sum or part thereof, as the case may be, but if it is
di scovered that such statenment was false in any
material particular, such person shall be personally
liable to the Assessing Oficer or Tax Recovery
Oficer to the extent of his own liability to the
assessee on the date of the notice, or to the extent
of the assessee\022s liability for any sum due under
this Act, whichever is less.\024

11. I ndi sputably, a notice was issued by the Incone Tax officer upon the

Branch Manager of the Unit Trust of India wherein, inter alia, it was stated

\023A sum of Rs. 48,08,000/- is due fromB. M
Mal ani of Hyderabad on account of |ncome-

tax penalty. You are required hereby under
Section 226(3) of the Income-tax Act, 1961

to pay to me forthw th any anmount due from
you to or, held by you, for or .on account of
the said assessee upto the anmount of arrears
shown above.

2. I'"_al'so request you to pay any npbney
whi ch may subsequently becone due from

you to himthem or which you nay

subsequently hold for or on account of

hi Mt hem upto the ampunt of arrears stil
remai ni ng unpaid, forthwith on the noney
becom ng due or being held by you as

af or esai d.

3. Any paynent. nmade by you in

conpliance with this notice is in law

deened to have been nmade underthe

authority of the said assessee and ny receipt
will constitute a good and sufficient

di scharge of your liability to the person to
the extent of the anount referred in the
receipt.

4. Pl ease note that if you di scharge any
liability to the assessee after receipt of this
notice you will be personally liable to ne as
Assessing O ficer/ Tax Recovery Officer to

the extent of the liability discharged, or to
the extent of the liability of the assessee for
tax/penalty interest/fine referred to in the
precedi ng para, whichever is |ess.

5. Further, if you fail to nake paynent
in pursuance of this notice, you shall be
deened to be an assessee in default in
respect of the ampunt specified on this

noti ce and further proceeding may be taken
agai nst you for the realisation of the anount
as if it were an arrear of tax due fromyou in
the manner provided in Section 222 to 225

of the Incone Tax Act, 1961 and this notice
shal | have the sane effect as an attachnent
of a debt under Section 222 of the said Act.
6. The necessary challan(s) for
depositing the noney to the credit of the
Central Governnent is/are enclosed.

7. A copy of this notice is being sent to
the af ore-nmenti oned assessee.\ 024

12. Whet her the action on the part of the appellant to act thereupon was
valid, is the question. The schene, the rel evant provisi on whereof had been
noti ced by us hereinbefore, goes to show that the lock-in period was for a

period of five years. Purchase of the units, however,

was al |l owed from 1st

Sept ember, 2001 at NAV based repurchase price. The schene constituted a




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of

6

contract between the parties. The option of the purchase was to be exercised
by the respondent. Appellant, on the basis of the said purported notice dated
8.2.2002, could not have placed itself in the shoes of the respondent. It is
not in dispute that the respondent was a defaulter to the extent of Rs.157.77
lacs. He had sold sone of his properties in 1998. A portion of the sale
proceeds, nanely, 65 lacs had been invested with the appellant. He had
sought for exenption under Section 54AE of the Act. The anobunt of 65 |acs
was secured under the said units with the appellants. It is not in dispute that
an application for settlenment was filed before the Settlenment Commi ssi oner
by the respondent. He had deposited a sum of Rs.25 [ acs when noving an
application for deposit of the amount. Upto Cctober 2000, he had al ready
paid a sumof Rs.92.04 lacs. Only a sum of Rs.48,08,000/- were due from
him He, therefore, in his letter dated 4.2.2002 stated as under
\ 023Sal e of Bonds at present would result in a |oss of
Rs. 3 per unit which will be about 30%1o0ss and it
woul d be difficult to bear such |oss while the taxes
are pendi ng paynent. In'the event the Bonds are
sought to be acquired by the Departnent, | shal
transfer themat its face value at Rs.10/- per unit
agai nst t'axes al though I am voluntarily making the
tax paynments as per conm tnents.
In the above facts and circunstances, with a
great constrains | had paidtax Rs.25.00 |akhs on
31.1.2002 as commtted by me in nmy petition
dat ed 26.10.2001 although I had sought tine for
above paynent till the end of February 2002. It
may al so be submitted that | had sol d my property
for the purpose of paynent of taxes and opted an
addi ti onal tax burden of Rs.35.00 lakhs under the
Settl ement Comm ssion Orders and Co- oper at ed
with the Departrment. |In the circunstances, |
request you sir to grant tinme for paynent of
bal ance tax till the end of May 2002 as | am given
to understand after the budget is presented, the
capital gains Bonds issued by Unit Trust of India
are likely to be purchased by the CGovernnment at
par @Rs.10/- per Unit in which case | wll not
suffer 1oss on sale and the market rate for sale of
such units will also go up. The departnment was
good enough to grant tinme earlier for paynent of
tax and | have kept nmy commtnents at all the
times and accordingly paid the tax.\024

13. Sub-section (3) of Section 226 of the Income Tax Act woul d be
applicable only when a noney is due to the assessee from any person. Was

the anpbunt due to the assessee when the notice dated 8.2.2002 was issued is
the question?

14. Appel lant is a statutory authority. It had floated the schene. It knew
the ternms and conditions thereof. On a plain reading of the highlights of the
schene, rel evant provisions whereof have been noticed by us hereinbefore,

it is evident that repurchase was allowed only from 1lst Septenber, 200L1.

I ndi sputably, the respondent did not opt therefor. In absence of any right of
option having been exercised by the respondent, the appellant, in our

opi nion, could not have transferred the anbunt in question. It is wholly
incorrect to contend that the schene itself provided that repurchase was

al lowed from 1.9.2001 even without the consent of the respondent. It was

for the respondent to give his option. The Incone Tax O ficer could not

have exercised the said option on behal f of the assessee. Curiously, the

I ncome Tax Department itself, in its counter affidavit filed before the High
Court, categorically stated

\023In reply to the avernents nade in para 10 of the

affidavit, it is submtted that the letter addressed to

the petitioner on 7.12.2001 whi ch was served on

the sane date clearly speaks about the actua

demand out standi ng for payment. From out of
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that, the petitioner paid an anount of

Rs. 25, 00, 000/- on 31.1.2002. Hence the net figure
reported in the attachment proceedings is quite
correct i.e. (Rs.73.08 | akhs \026 Rs.25.00 Lakhs). It
is pertinent to nention here that though the
petitioner once again approached Settl enent

Conmi ssion on the levy of interest as wholly
unjustified and untenable on 4.2.2002, nothing is
heard fromthe Settlement Conmi ssion before

initiating the proceedings for attachment, i.e., by
way of any letter fromthe Settl ement Conm ssion
for stay of demand till the outcome of the

Settl ement Commi ssion\ 022s Report. Secondly,
though the units have been attached the UTI which
when the units are there for sale ought to have
obt ai ned the consent of the petitioner before sale
and as such the loss, if any on account of sale, i.e.
Rs. 21. 31 lakhs cannot be attributed to the 2nd
respondent. The petition for waiver of interest
filed before the Commi ssioner of |Incone Tax, V,
Hyder abad has been rejected for Asst. year 1990-
91, 91-92, 92-93 & 95-96 vi de Comm ssi oner of

I ncome Tax Proc. No.CI'T.V/220(2A)/1/2002-03

dated 26.11.2002.

15. Thus, the stand of the Incone Tax Departnent also was that it sought

to attach the units and did not opt for the repurchase value at that point of
time.

16. We have noticed that the respondent made all sincere efforts to pay

the tax. It nmade an offer to the Income Tax O ficer to transfer the bonds at
their face value at Rs.10/- per unit. Unfortunately, the Incone Tax

Departnment neither replied to the said letter nor paid and heed to his request.
Respondent had invested a sumof Rs.65 |lacs. He, therefore, was entitled to,

at least, that amount. Governnent of India had already been considering the
matter of reinbursenent to the holders of the units at | east at the purchase
rate. In that view of the matter, it nust be held that it not only acted hastily
but also illegally. As a State, within the neaning of Article 12 of the
Constitution of India, it was required to exercise 'restraint-and give effect to
the provisions of the contract in a reasonable manner. C ause (vi) of sub-
section (3) of Section 226 of the Act in categorical terns created a | ega
fiction to the effect that when an amount is not payable, the assessee is not
required to pay any such anmount or part thereof. Appellant being a statutory
authority should have acted strictly in ternms of the conditions of the contract.
It was to act reasonably and fairly.

17. Respondent No.1 never authorised the Unit Trust of Indiato sell the
same in the market at the lower price as respondent No.1 has stated in the
letter dated 4th February, 2002 that due to the fall in the prices in the market,
he was not able to dispose of the units. Respondent No.1 further prayed

time till May 2002 to clear the dues and was awaiting information from
Respondent Nos.2 and 3 but in the neantine the petitioner sold the sane /in

the market without any intinmation to respondent No:1

18. Section 226(3)(vi) cannot be interpreted to nmean that the Unit Trust of
India was fully authorised to dispose of the units on.its own w thout any
notice to the holder of the units.

19. Rel i ance has been placed on Life Insurance Corporation of India &
Anr. v. Gangadhar Vi shwanath Ranade (dead) by Lrs. [(1989) 4 SCC 297] is
m splaced. |In a situation of this nature, having regard to sub-section (3) of

Section 226 of the Act, it cannot be said that the appellant was hol ding the
nmoney of the respondent. The anount in question could have been held by

the appellant only whether the respondent had exercised his option therefore.
The fact situation obtaining therein was absolutely different. 1In that case,
the paid up policies taken by the respondent. He assigned the sanme in favour
of his wife. Assignnent nade was regi stered although notice under sub-
section (3) of Section 226 was issued before the policy was matured. No
statement on oath was nade under clause (vi) thereof raising an objection on
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the basis of the registered assignnent. It was in that situation opined
\023It is, therefore, obvious that the question of
revocation of the notice under C ause (vii) of Sub-
section (3) of Section 226 of the Income Tax Act,
1961 arose in the present case only after the L.1.C.
made the requisite statement on oath under Section
226(3)(vi) of the Act in view of its consistent stand
t hroughout that the noneys due under the policies
were held by it for and on behal f of the assignee

and not the defaulter. Mere information of the
assignment to the 1. T.O and keeping the assignee
infornmed of the 1. T.O’s action did not anpunt to

di scharge of the statutory obligation under Section
226(3)(vi) of the Act, by the L.I.C. The statute
havi ng expressly provi ded the node of raising

such an objection in the formof a statenent on

oath specified in Cause (vi), performance of that
obligation by the notice had to be nade only in

that manner. This statutory obligation was

perfornmed by the L.1.C. only on 5.12.1975 as

stated earlier. The personal liability arising after
maki ng the requisite statenent on oath as

envi saged by Cause (vi) isonly "if it is discovered
that such statenent was false in any materia
particul ar and not /ot herw se.\ 024

20. The sai d decision has no application in the facts and circunstances of
the present case.

21. Rel i ance has al so been placed upon a decision of a |learned Single
Judge of Karnataka H gh Court in VWysya Bank Ltd. v. Joint Comm ssioner

of Incone Tax [241 ITR 178]. |In that case, the Bank was hol di ng the noney

on behal f of the judgnment-debtor. The noney was |ying with the bank on

fixed deposit. The said fixed deposit was made on interest. It was in that

situation opined

\ 023The banker becones a debtor of the assessee in
default the nonment the fixed deposit receipt is
obtained. Normally the payrment of the fixed

deposit receipt on the due dates. But on forgoing
interest or paying |l esser rate of interest the bankers
generally permt custoners to wthdrawthe

amount of the fixed deposits before the maturity
date. The fixed deposit receipt is not a negotiable
i nstrunment but could be assigned with the
concurrence of the bank in favour of other persons
attachnment of the anpbunt in the fixed deposit

could be made by the incone-tax authorities under
the proviso to section 226(3) of the Income-tax
Act .\ 024

22. The banker beconmes a debtor of the assessee-in-default on maturity of
the fixed deposit scheme. The fixed deposit itself could have been a subject
matter of the judgnent.

23. We, therefore, do not find any error in the judgnent of ‘the H gh Court
as the respondent is entitled to be restituted. W are of the opinion, that the
respondent was also entitled to dividend declared during the said period viz.
fromthe date of allotnment. The Hi gh Court was not correct in not

consi dering that aspect of the matter.

24. For the reasons aforenentioned, the appeal filed by the Adm nistrator,
Unit Trust of India is disnmssed and the appeal filed by BB.M Mlani is
allowed with costs. Counsel\022s fee assessed at Rs.25,000/- (Rupees twenty
five thousand only).




