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ACT:
J & K Universities Act, 1969--SS. 13(4), 51, 52 and statue
24(ii)-Scope of--Vice-Chancellor--If canpetent to suspend a
t eacher - - Suspensi on- - Ef fect of.
HEADNOTE:

The Jammu and Kashmr University, which was a university
constituted wunder the Jammu and Kashmir  University Act,
1965, was bifurcated into two universities-one for Jamu
area and the other for Kashmir area--by an act «called the
Jammu  and Kashmir Universities Act, 1969. Statute 2 nade
under the 1965-Act required every teacher to sign the pre-
scribed agreenent of service with the University. Cl ause
(6) of the agreenment stipulated that in ‘all/ matters the
teacher woul d abide by the statutes and regul ations in force
in the university fromtinme to tinme. The proviso to this
cl ause provided that no change in the statutes and regul a-
tions in this regard shall be deemed to have adversely
affected the teacher.

Section 51 of the 1969-Act provides for continuing in
force the statutes and regul ati ons nmade under the 1965-Act;
but s. 48(2) enpowered a special officer to propose nodifi-
cations necessary to bring the statutes nade under the
1965Act in conformty with the provisions of the 1969-Act
and if such nodifications were approved by the Chancellor
they were deened to have been nmade by the conpetent author-
ity wunder the 1969-Act. Section 52(1) “of the 1969-Act
provides that all enployees of the university enployed under
the 1965-Act shall continue in service on the sane terns and
conditions as regulated their service before the comence-
ment of the 1969-Act. Sub-section (2) enpowers the Chancel -
lor to allocate enployees of the wuniversity (other than
those serving on contract) between the two new universities
and the allocation so nade was deened to be an appoi nt nent
to the post under the 1969-Act. The proviso to this sub-
section provides that in making such allocations the condi-
tions of service of enploynent of such enpl oyees shall not
be: varied to their disadvantage. Sub-section (4) provides
that all persons who were enpl oyed under the former univer-
sity on contract shall cease to hold such posts after 60
days from the comrencenent of the 1969-Act and all such
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contracts with the forner university shall stand term nated
on the expiry of 60 days.

Section 13(4) of the 1969 Act enpowers the Vice-Chancel -
lor to take such action as he deens necessary in any emer-
gency which calls for imrediate action. Section 13(6)
provides that the Vice-Chancellor shall be responsible for
the discipline of the University. Section 14(3) of the
1969- Act contai ned an identical provision as that contained
ins., 13(4) of the 1965-Act.

To bring the statutes under the 1965-Act in conformty
with the provisions of the 1969-Act nodifications proposed
by the special officer under s. 48(2) of the 1969-Act were
approved by the Chancellor by his order dated Decenber 24,
1969. This order substituted Chapter IV in the statutes by
a new chapter.

Acting under s. 52(4), the Chancell or nade an order on
Decenber 24 1969 directing that certain teachers shal
continue on the respective posts in the new Universities on
the terms and conditions enbodied in Schedule 11 to the
order. Clause 9(ii) of the Schedul e enpowered the Vice-
Chancellor to suspend a teacher on grounds. anong others of
m sconduct .

The respondent, a teacher appointed under the. 1965-Act,
was transferred to the Jammu area by the Chancellor’s order

dat ed Decenber 24, 1969. |In exercise of the power under el
9(ii) of Schedule Il of the Chancellor’s order
44

and s. 13(4) of the 1969-Act, the Vice-Chancellor, by an
order dated May 21, 1970, suspended ' the respondent from
service. By another order dated June 6, 1970 the respondent
was allowed a subsistence all owance amounting to half his
pay and half D.A which was | ater raised to 75% of his pay
and al | owances.

The respondent’s wit petition under Art. 226 of the
Constitution challenging the suspension order of My 21
1970, as well as the order dated June 6, 1970 was dism ssed
by a single Judge of the High Court. On appeal the Division
Bench struck down the order of suspension as violative of s.
52(1) of the 1969-Act.

In appeal it was contended by the respondent that (1)
since his case was governed by s. 52(1) the order of Decem
ber 24, 1969 nmade under s. 52(4) was invalid -‘because the
terms and conditions set out in Schedule H to the order
altered his conditions of service; (2) statute 24(ii) was
i nval id because it was not within the terns of 's. 48(2) —and
the statute was not necessary for bringing the statutes in
conformity wth the provisions of the 1969-Act; (3) the
power to order interim suspension was a quasi-judicial power
and it would not be conprehended wi thin the llanguage of  s.
13(4) and (4) s. 52(1) entitled himto continue in service
on the sane ternms and conditions as before and under s.
52(2) his conditions of service could not be varied to his
di sadvant age; therefore neither statute 24(ii) nor s.  13(4)
could confer power on the Vice Chancellor to  suspend him
which power the Vice-Chancellor did not have under - the
earlier Act.

Al'l owi ng t he appeal

HELD: The Vice-Chancellor had the power to nake the
order of suspension and he was within his authority in doing
so.

1. By reason of statute 2 read with el. (6) of the form
of agreenent the respondent was bound by any changes nmade,
in the statutes fromtine to tine and no change made in the
statutes was to be regarded as having adversely affected
hi m Statutes mnmade wunder the 1965-Act continued to be
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applicable by reason of s. 51. To bring the statutes in
conformity wth the provisions of the 1969-Act, nodifica-
tions proposed by the special officer were approved by t he
Chancellor by his order dated Decenber 24, 1969 and by
reason of s. 48(2) they were deemed to have been nade by the
conpetent authority under the 1969-Act. This order substi-
tuted Chapter IV in the Statutes by a new Chapter and stat-
ute 24(ii) made the sanme provision as el. 9(ii) of Schedule
Il to the order nade under s. 52(4). |If statute 24(ii) were
a valid provision, the Vice-Chancellor would have power to
suspend a teacher and the order of suspension against the
respondent would be wthin the authority of the Vice
Chancel l or. [53D F]

Statute 24(ii) iS a statute validly approved by the
Chancel  or under s. 48(2). [54H

2(a) Section 13(6) has entrusted the Vice-Chancellor
with the task ~of maintaining discipline in the wuniversity
and the entrustnent of this task carried with it, by neces-
sary -inmplication, the Vower to take whatever action was
necessary for maintaining the discipline. Since s. 13(6)
was —a new provision, it was necessary to nake statutes for
enabl i ng the Vi ce-Chancellor to discharge the responsibili-
ty of maintaining the discipline and for that purpose,
vesting power in-himto suspend a teacher pendi ng departmen-
tal enquiry against him It was with this object of bring-
ing the statutes in conformty with s. 13(6) that statute
24(ii) was added by way of nodification in the statutes by
the order of Decenber 24, 1969. Mdreover, there is nothing
in the 1969-Act which mlitates against vesting power in the
Vi ce- Chancel l or - to order interimsuspension of a teacher
The Chancell O"s view that statute 24(ii) was necessary to
bring it in conformty with s. 13(6) cannot be said to be
erroneous. [54F-G

(b) If statute 24(ii) is valid, the respondent would be
bound by it and in that event the order of suspension nade
by the Vice-Chancell or would be within the power conferred
on himby that statute. [55B]

(c) Though the order of suspension did'not recite stat-
ute 24(ii) it is wellsettled that when an authority nakes an
order which is otherwise within its conpetence, it  cannot
fail nerely because it purports to be made under a w ong
45
provision of law, if it can be shown to be within its power
under any ot her provision; a wong | abel cannot vitiate an
order which is otherwise within the power of the authority
to make it. [55B-C
P. Bal akotaiah v. Union of India, [1958] S.C R 1052 fol-
| owed.

3(a) It is not correct to say that an order of interim
suspension was a quasijudicial order and in any event the
| anguage of s. 13(4) is sufficiently wide and conprehensive
to take within its scope and anbit every kind of action
consi dered necessary by the Vice-Chancellor in an energency.
The order of suspension. nade by the Vice-Chancellor was
plainly an order which he had the power to nake under s.
13(4). [55F]

(b) Section 13(4) does not talk specifically of an order
of interimsuspension of a teacher but the width and anpli -
tude of the |language of the provision would clearly include
action by way of interimsuspension of a teacher, when there
is in the opinion of the Vice-Chancellor, an energency
calling for imredi ate action. [55E]

(c) The respondent’s contention that there was no ener-
gency which called for imedi ate action on the part of the
Vi ce- Chancel l or and, therefore, the order of suspension
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could not be justified, cannot be entertained by this Court
because no such avernent had been nade in the wit petition
[ 55H]

4(a) The respondent could not conplain of any infraction
of the provisions of s. 52(1). Since statute 24(ii) was a
statute validly nmade the Vice-Chancellor was entitled to
nmake the order of suspension. The Vice-Chancellor could
also avail of s. 13(4) for sustaining the order of suspen-
sion since it conferred the sane power on himas s. 13(4) of
the 1965-Act and exercise of the power conferred by it as
agai nst the respondent did not involve any violation of the
provisions of s. 52(1). [57D E

(b) Section 52(1) continued the service of a teacher on
the same terns  and conditions as regulated his service
bef ore the conmencenent of the 1969Act and that was subject
to the provisions-of s. 52(2). But this subjection to the
provi sions-of sub s. (2) did not inport the requirement set
out in -the proviso that the conditions of service of a
teacher shall not be varied to his disadvantage. The words
"subj ect “to the provisions of sub-section (2)" ins. 52(1)
were intended nerely to clarify that a teacher shall contin-
ue in service on the same ternms and conditions but subject
to any all ocation which may be made by the Chancel l or under
s. 52(2). /Nothing in sub-s. (1) should be construed as
in any way derogating fromthe power of the Chancellor to
nake an allocation of the teacher under s. 52(2). The
proviso inmposed a limtation on the power of the Chancellor
to make an' allocation by providing that in making such
all ocation ‘the conditions of service of the enployee shal
not be varied to his-disadvantage and it could not be
construed as a substantive provision adding a requirenent
in sub-s.(1) that even though the ternms and conditions of
service nmay pernit alteration tothe disadvantage of an
enpl oyee, such alteration shall be inhibited, [56H 57A]

(c) Even if the respondent was entitled to continue in
service on the same terms and conditions as before by
reason of s. 52(1) these very terns and conditions provided
that he woul d be bound by any changes which m ght be nade in
the statutes fromtine to tinme. |f, therefore, any changes
were made in the terms and conditions of service ‘of  the
respondent by statutes validity nade under the 1969-Act the
respondent could not conplain of —any infraction of the
provisions of s. 52(1). [57C DO
5(a) The order of suspension suspended the contract between
the respondent and the university and neither the respondent
was bound to performhis duties under the contract nor was
the university bound to pay any salary tohim The respond-
ent was entitled to receive only such subsi stence all owances
as mght be payabl e under the rules and regul ations govern-
ing his ternms and conditions of service. [57(F

(b) Were there is power in the enployer either by an
express term in the contract or by the rul es governing the
terns and conditions of service to
46
suspend an enpl oyee, the order of suspension has the effect
of tenmporarily suspending the relation of master and servant
with the consequence that the enployee is not bound to
render service and the enployer is not bound to pay. In
such a case the enployee would not be entitled to receive
any paynent at all fromthe enpl oyer unless the contract of
enpl oyment or the rules governing the terns and conditions
of service provide for paynent of some subsistence allow
ance. [58H

In the instant case the Vice-Chancellor had the power to
suspend the respondent under statute 24(ii) and the respond-
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ent could not claimpaynment of his salary during the period
of suspensi on.

P. Gndroniya v. State of Madhya Pradesh, [1970] 3 SCR 448
fol | oned.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: CGvil Appeal No. 1739 of
1973.

Appeal by Special Leave from the Judgnent and Order
dated 22.10.1973 of the Janmu and Kashmir Hiygh Court in
Letters Patent Appeal No. 9/72)

F.S. Nariman, O.C. Mathur, P.N. Tiwari and D.N. M shra
for the appell ants.

Dushi ant Kumar Ranpal respondent. (in person)
The Judgment of the Court was delivered by

BHAGMATI, J., We pronounced our order on this appeal on
17th Decenber, 1976 and we now proceed to give our reasons.
We _may point out that the respondent was not represented by
a lawyer and he argued case in person and though he is a |ay
man, not well versedin the science of law and in the art
and skill of advocacy, we nust admit that he argued his case
wi th conspi cuous ability.

Prior to 5th Septenber, 1969 there was only one Univer-
sity for the entire territory of the State of Jammu & Kash-
mr, nanely, the University of Jammu & Kashmir. It was
constituted ‘under the Jammu & Kashmr University Act, 1965
(hereinafter referred toas the Act of 1965) and, as provid-
ed in section 20, its-central authorities included the
Senate and the  Central Council. ~The Central Council was
the executive body of the University and it had the power
inter alia to appoint teachers and to define their duties.
The respondent was appointed as a lecturer in English by the
Central Council on 25th April, 1966 and after his period of
probati on was over he was confirmed as |ecturer with effect
from 29th April, 1967. (The conditions of 'service of the
respondent, |ike those of other confirnmed teachers, were
regulated by the Statutes nmade by the Senate from tine to
time wunder the provi sions of Act of 196:.5. Statute 2
provi ded that every salaried teacher of the University shal
have to execute a witten contract with the UniverSity and
the conditions of service of teachers appointed by the
University shall be those enbodied in the agreenent of
service annexed to the Statutes and every teacher shal
execute such agreenment before he enters upon his duties or
as soon as possible thereafter. 1t appears that though
Statute 2 required an agreenent of service to be executed by
a teacher, no such agreenent of service was executed by the
respondent on his appointnent as
47
lecturer. But it was common ground between the parties that
the conditions of service of the respondent were governed by
the provision set out in the formof agreenent of ~service
annexed to the Statutes. Cause (6) of this agreenent--and
this clause admttedly governed the respondent--stipul ated
that in all matters, the teacher would "abide by the Stat-
utes and Regulations fromtine totine in force in the
University, and in particular, by those determ ning his/ her
grade, increnent, conditions of service, rules of superannu-
ation and provident fund rules, provided that no change in
the Statutes and Regulations in this regard shall be deened
to have adversely affected the teacher." The respondent was
thus clearly bound by any changes which nmight be made in the
Statutes fromtine to tine and no change made in the Stat-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of 17

utes was to be regarded as having adversely affected the
respondent and he could not conplain against it. The case
of the respondent was that he satisfactorily carried on his
duties as lecturer and earned his increments from year to
year.

On 5th Septenber, 1969 the Governor of Jammu & Kashmr
promul gated O dinance No. 10 of 1969 establishing in place
of the University of Janmmu & Kashmir, two separate uni ver -
sities, namely, the University of Kashmir for the Kashmr
di vision and the University of Janmu for the Jammu division
of the State. This Odinance was replaced by the Janmu &
Kashmir University Act, 1969 (hereinafter referred to as
the Act of 1969)  which came into force on 30th Cctober,
1969. The: Act of 1969 made a slight departure from the
earlier Act in‘the constitution of the various authorities
of each University, Section 20 of the Act of 1969 provided

that the authorities of each university shall include the
Uni versity Council and the Syndicate. The University Coun-
cil was constituted suprene authority of the wuniversity
while the Syndicate was entrusted with the chief executive
aut hority. Whereas wunder the earlier Act, the power to
appoint all teachers of the University was entrusted to the
Central Council. there was bifurcation of this power between

the University Council and the Syndicate under the Act of
1969. The University Council was given the power to appoint
teachers of the status of a reader and above white the power
to appoint teachers below the status of a reader was en-
trusted to the Syndicate. ~The Syndicate was thus the au-
thority wunder the Act of 1969 vested with the power to
appoi nt and that power would also carry with it the power to
dism ss teachers below the status of a reader. Since the
University of Jammu & Kashnir canme to an end on the repea

of the Act of 1965 and two new universities, one of Kashmr
and the other of Janmu, were established, some provision had
to be made in the Act of 1969 for continuance of the Stat-
utes and Regulations so that there mght be no hiatus or
break causing dislocation(in the functioning of the two new
uni versities. Section 51 of the Act of 1969. therefore.
provided that all Statutes and Regul ati ons nade wunder the
Act of 1965 and in force i mediately before the comencenent
of the Act of 1969 shall so far as may be consistent wth
the provisions of the latter Act, continue to ~be in
force in each University and section 48. sub-sec. (2) gave
power to the special officer to "exam ne the Statutes and
Regul ations continued under section 51 of this Act —and
propose such nodifica-

48

tions, alterations and additions therein as may be necessary
to bring such Statutes and Regulations in conformty wth
the provisions of this Act" and provided that the nodifica-
tions, alterations and additions proposed by the Specia

officer shall, if approved by the Vice Chancellor, be deened
to have been made by the conpetent authority under the Act
of 1969 and shall ~continue in force wuntil altered  or

superseded by the authority constituted under the Act of
1969. There was al so the probl em of ensuring continuance of
service of the existing enployees of the University of Jammu
& Kashmir and their allocation between the two succeeding
universities and this probl emwas sol ved by the enactnment of
section 52 in the Act of 1969. That section, in so far as
material, provided as follows:

"52. Continuance of service of the existing enployees and
their allocation--Notw thstanding anything contained in this
Act or any Statute or Regul ati on nade thereunder or in any
other law for the tine being in force.
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(1) all enployees of the University of Jammu
and Kashmr constituted under the Jamu and
Kashmr University Act, 1965 (other than those
serving on contract. or on deputation 'in the
Uni versity or those serving mthe Publication
Bureau of the University) who inmediately
before the comencenment of this Act, were
hol di ng or discharging the duties of any post
of office in connection with the affairs of
t he said University shall, subject to the
provi si ons of
sub-section (2), continue in service on the
sane. terns and conditions as regulated their
service before such comencenent;

(2) the Chancellor may in consultation with
the pro Chancellor by order allocate the
enpl oyees of the University of Janmmu & Kashmir
(other than those serving on contract or
deputation in the University or those serving
in the Publication Bureau of the University)
between the University of Kashmir and the
Uni versity of Janmu constituted under this Act
in such manner as he may consider necessary
and every such allocation shall be deemed to b

an appointnment, transfer or pronotion as the
case my be,to the post or office by the
conpetent authority under this Act:

Provided that in making such allocations the
conditions of service of enployment of such
enpl oyees shall not be varied to their disad-
vant age;

(3) X X X X
X

(4) all-persons who i medi ately before the
commencenment ~of this Act were holding or
di scharging( the duties of any post or office
in connection with the affairs of the Univer-
sity of Jammu and Kashnir, on
49
contract basis or by virtue of their deputa-
tion to such posts or offices from other
services in the State. unless ~otherw se or-
dered by the Chancellor after consulting the
Pr o- Chancel | or, shall-cease to hold such posts
or to discharge such duties after 60 days from
the comencenent of this Act and all such
contracts with or deputations to he University
of Jammu & Kashmr shall stand terminated with
effect fromthe expiry of the said period of
60 days."
Since nost of the teachers had entered into an agreement of
service with the University of Janmu & Kashmir as provided
in Statute 2 and the rest were also treated as having en-
tered into such agreenment of service by reason of the com
pul sive force of Statute 2 though in fact such agreenent of
servi ce had not been executed by them perhaps due to inad-
vertence, the Chancellor took the viewthat all of them held
their posts on contract basis and hence, proceeding on the
assunption that sub-sec. (4) of section 52 was attracted in
their case, he nade an order dated 24th Decenber, 1969
directing that the appointnents of the teachers set out in
Schedule (1 ), which also included the respondent, shal
continue on the respective posts nentioned In that schedule
on the ternms and conditions enbodied in Schedule I
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with effect from9th January, 1970. Schedule Il contained
the terms and conditions on which teachers nentioned in
Schedule | were continued in service of the University of

Jammu and cl ause 9(ii) of that Schedule read as foll ows:
"The Vi ce-Chancell or may when he deens
it necessary suspend the teacher on grounds of
m sconduct, insubordination, inefficiency or
unsati sfactory performance of duty, when he
suspends the teacher he shall report it to the
uni versity Council / Syndi cate at the next

nmeeting. "
The respondent and some ot her teachers were of the view that
the ternms and conditions set out in Schedule Il effected a

change in their conditions of service to their prejudice and
hence they made a representation to the Chancel |l or and ot her
authorities of the University of Jamu. It does not appear
from the record as to what happened to this representation
but presumably it was rejected

Now we  cone to the events which formed the inmediate
cause for the predi canent of the respondent. It appears
that certain conplaints were received by the Vice-Chancel -
lor against the conduct of the respondent and the Vice-
Chancellor took the view that these conplaints were of a
serious character and needed to be enquired into and pending
such enquiry, it was not desirable that the respondent
should be allowed to continue to work as a |ecturer. The
Vi ceChancel | or accordi ngly passed an order dated 21st My,
1970 directing that the respondent be placed under suspen-
sion with immedi ate effect.” This order was purported to be
passed by the Vice-Chancellor in exercise of the powers

vested in himunder clause 9(ii) of Schedule Il of the O der

dated 24th Decenber, 1969 and section 13 (4) of the Act of

1969. It nmay be convenient at this stage, before we proceed
50

further, to refer to section 13(4), since considerable
argunent before us turned upon it Section 13 deals with the
powers and duties of the Vice-Chancellor /and sub-section
(4) of that section reads as follows:

"(4) The Vice-Chancel lor nmay t ake
action as he deems necessary in any emergency
which, in his opinion, calls for imediate
action. He shall in such a ease and as soon
as may be thereafter, report his action to the
of ficer, authority or other body of the Uni-
versity concerned who or which would ordinari -
Iy have dealt with the matter.”

Sub-section (6) of section 13 is also nmateria
and it is in the follow ng ternmns:

"(6 ) The Vice-Chancel lor shall give
effect to the orders of the University Counci
and the Syndicate of the University concerned
regardi ng the appointnment, dismn ssal and
suspensi on of persons in the enploynent of the
Uni versity and shall exercise general ~contro
over the affairs of the University. He shal
be responsible for the discipline of t he
University in accordance with this Act, Stat-
utes and Regul ations."

The Vi ce-Chancel l or, inmediately after passing the Order of
suspension, placed it before the Syndicate at its next
neeting held on 24th June, 1970. The respondent had also in
the neantinme subnmitted his representati on against the O der
of suspensi on and this representation also came up before
this neeting of the Syndicate. The Syndi cate considered the
Order of suspension made by the ViceChancellor as also the
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representation submtted by the respondent and passed a
resolution rejecting the representation of the r espondent

recording the action taken by the Vice-Chancellor and di-

recting that articles of charge be franed and comrmunicated
to the respondent and he may be required to submit his
explanation in witing and a conmttee consisting of the
Vi ce-Chancellor and three other persons be appointed to
investigate the nmatter and subnit its finding to the
Syndi cat e. The Registrar of the University thereafter

passed , an order dated 6th June, 1970 declaring that, during
the period of suspension, the respondent would not be enti-

tled to get full salary but he would be paid only subsist-

ence allowance ‘at an anpbunt equal to half pay and half

dearness allowance. in accordance with the wusual practice
followed by the University. It nay be pointed out that with
effect from21lst May, 1971, that is after the expiry of a
period of one year fromthe date of suspension, the subsist-

ence al lowance payabl e’ to the respondent was raised to 75%
of the pay and dearness all owance. A charge sheet contain-

i'ng” twelve charges was then given to the respondent and he
was required to subnit his explanation. The respondent gave
his explanation to the charges | evel ed agai nst himand while
doing so, he also objected to the constitution of the
Comm ttee which was appointed to enquire into the charges.

In consequence of his objection, the constitution of the
conmittee was changed and the Vice--Chancell or was kept out

of it. The enquiry by the Committee

51

commenced on 12th March, “19:71 and it went on for some tinme,

but before it could be conpleted, the respondent filed a
wit petition in the H gh Court of Jammu & Kashmr chall eng-

ing the validity of the Order dated 24th Decenber, 1969, the
Order dated 6th June, 1970 inregard to paynent of subsist-

ence all owance and also inmpugning the legality of the
enquiry proceedings. - There were various grounds taken by
the respondent in the wit petition but it is not necessary
to refer to themin detail having regard to 'the course which
the appeal has taken before us. The wit petition was heard
by a Single Judge of the High Court and by a /judgnent dated

28th  April, 1972 the |learned Judge dismssed the wit
petition. The respondent there upon preferred a Letters
Pat ent appeal in the High Court. During the -pendency  of
the appeal, the departnental enquiry which was started

agai nst the respondent. was conpleted and the comittee made
a report absolving the respondent of all the charges except
charges Nos. 1 and 12 of which the respondent was found
guilty. The syndicate, after considering the report of the
conmittee, resolved to issue a notice to the respondent to
show cause why "the punishnent for termnation of his
services fromthe University be not inposed on him' on the
ground of charges Nos. 1 and 12. Pursuant-to this resolu-
tion, a show cause notice was issued to the respondent-
which led to the filing of a petition by the ' respondent /in
the Letters Patent appeal for taking notice of these subse-
guent events. The respondent in this petition challenged
the report of the comrttee as also the resolution of the
Syndi cate on various grounds which are no |onger naterial

The University filed its reply to the petition denying the
al l egations made against the conmittee and disputing the
grounds on which the validity of the enquiry was chall enged
on behalf of the respondent. The Letters Patent appea
thereafter cane to be heard by a Division Bench of the Hgh
Court and the Division Bench, by a judgnent dated 22nd
October, 1973, took the viewthat the Oder dated 24th
Decenmber, 1969 was violative of section 52, sub-section (1)
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of the Act of 1969 and the Order of suspension dated 21st
May, 1970 was "defective for want of jurisdiction and other
legal infirmties" and these two orders were accordingly
guashed and set aside by the Division Bench. The Division
Bench al so held that "as a necessary corollary to our find-
ings on the two inpugned orders and al so in consequence of
our observations on the legal aspect of the show cause
notice issued to the appellant to termnate his service, the
same also deserves to be quashed." The Division Bench
accordingly allowed the appeal, set aside the judgment of
the learned Single Judge and issued a wit of certiorari
guashing the Order dated 24th Decenber, 1969 and the Order
of suspension dated 21st May, 1970 as al so the show cause
notice issued to the respondent and directed the reinstate-
ment of the respondent. The University and the Vice-Chan-
cellor thereupon preferred the present appeal with specia

| eave obtained fromthis Court.

The appeal” was heard by this Court for some time on the
poi nts which were decided against the University and the
Vi ce- Chancel | or and certain further points were also raised
by the respondent in support of the order made by the
Di vi si on Bench of the Hi gh Court.

52

But it is not necessary to examne the argunments advanced on
behal f of the parties on these various points, since before
the hearing of the appeal could be concluded, a partia
settlenent. was arrived at between the University and the
Vi ce- Chancel llor on the one hand and the respondent on the
ot her. It was agreed between the parties as a result of
this settlement that the University should drop the disci-
plinary proceedings action against the respondent and that
the respondent should be allowed to join service wthin
fourteen days fromthe date of the order to be made by this
Court and wupon his joining, his pay should  be fixed as
| ecturer taking in viewthe increnments which he would have
earned but for the suspension. It was also declared in the
settlenent that there shall be no stigna whatsoever attached
to the respondent and so far as the personal allegations
made by him against the University authorities we;re con-
cerned, they would stand withdrawn by him ~The settlenent
al so provided that the respondent shoul d be given benefit of
continuity of service and if the validity of the O.der of
suspension was ultimately upheld by this Court and it was
held that the respondent was not legally entitled to any
thing nore than the subsistence allowance actually paid to
him the matter would be left to the Chancellor to deternine
in his sole and. absolute discretion as to whether any
additional armount at all, and if so, what amount, may @ be
paid to the respondent for the period of suspension ex-
gratia without any liability on the part of the University.
The Chancellor was authorised to determine-this matter |in
consultation with the Pro-Chancellor or in such other nanner
as he thought proper and he could do so, even w thout /giving
any opportunity to either party to nake his or their subm s-
sions in the matter. Having regard to this settlenent,  the
only two questions which renained to be resolved by this
Court were, first, whether the Order of suspension was
valid, and secondly, if the Order of suspension was valid,
whet her the respondent was entitled to anything nore than
the subsistence allowance actually paid to him These two
guestions we shall now proceed to decide.

The first question is whether the Order of suspension
nmade by the Vice-Chancellor was a valid Oder or it suffered
from any legal infirmties. The respondent assailed the
validity of the order of suspension on the ground that it
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was nmade in purported exercise of the power conferred under
clause (9) (ii) of Schedule Il to the Oder dated 24th
Decenber, 1969, but this Order w as itself void and inoper-
ative as it was in conflict with the provisions of section
52, subsection (1) of the Act of 1969. The argunment of the
respondent was that imediately before the comencenent of
the Act of 1969, he did not hold or discharge the duties of
any post or office in connection with the affairs of the
University on contract basis, nor was he on deputation from
any other service of the State of Jammu & Kashmir and he
was, therefore, not covered by section 52, sub-sections
(4) under which the Order dated 24th Decenber, 1969 was
purported to be made, but his case was governed by section
52, subsection (1) which ensured him continuity in service
on the sane terns and conditions as before and hence the
order dated 24th Decenber, 1969 altering his terms and
conditions-as set out in
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Schedul e Il “was invalid. This argunent would have required
us “to consider whether the enploynent or the respondent
under -the University of Janmu & Kashmr imrediately prior to
the comencenent of the Act or 1967 was on contract basis,
because the provision in regard to deputation bei ng
i napplicable, it is only if the enploynment of the respondent
was on contract basis that the Order dated 24th Decenber,
1969 could be justified under section 52, sub-section (4).
But we shall, for the purpose of the present appeal, proceed
on the assunption that the case of the respondent was gov-
erned by subsection (1) and not sub-section (4) of section
52 and the order dated 24th Decenber, 1969 in so far as it
determ ned any different terns and conditions for the re-
spondent was not valid, sincewe find that, in the view
which is being taken by us, it is not necessary to examn ne
this question. Undoubtedly, the effect of tins assunption
woul d be to put clause (9) (ii) of Schedule Il to the order
dated 24th Decenber, 1969 out of the way of the respondent
and it would not be available to the University and the
Vi ce- Chancel |l or m support of the Order of 'suspension. But
even so, we think the Vice-Chancellor had power to nmake the
Order of suspension and he was wi thin-his authority i'n doing
so.

We have al ready pointed out that by reason of Statute 2
read with clause (6) of the Form of Agreenent annexed to the
Statutes nmamde under the Act of 1965, the respondent was
bound by any changes which might be made in the Statutes
from time to time and no change made in the Statutes was
to be regarded as having adversely affected the respondent.
Now, the Statutes made under the Act of 196.5 continued to
be applicable to the University by reason of section 51, but
section 48, sub-section (2) provided for maki ng of nodifica-
tions, alterations and additions in the Statutes with a view
to bringing themin confornmity with the provisions of the
Act of 1969. The Special O ficer accordingly proposed
certain nodifications in the Statutes which were found
necessary to bring the Statutes in conformty wth  the
provi sions of the Act of 1969 and. these nodifications were
approved by the Chancellor by an Order dated 24th Decenber
1969 and by reason of section 48, sub-section (2) they were
deemed to have been made by the conmpetent authority under
the Act of 1969. This Order dated 24th Decenber, 1969
substituted Chapter iV in the Statutes by a new Chapter and
Statute 24(ii) in the newmy substituted Chapter nmade the
same provision as clause (9)(ii) of .Schedule Il to the
Order made under sub-section (4) of section 52. Now, obvi-
ously, if Statute 24(ii) were a valid provision, the Vice-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 12 of 17

Chancel lor would have power to suspend a teacher "on the
ground of msconduct, insubordination, inefficiency or
unsati sfactory performance of duty" and the Order of suspen-
sion nade against the respondent would be within the au-
thority of the ViceChancellor. The respondent, t here-
fore, assailed the validity of Statute 24(ii) on the
ground that it was not necessary for the purpose of bringing
the Statutes mconformty with the provisions of the Act of
1969 and was hence not within the terns of section 48,
subsection (2). Turning to the | anguage of section 48, sub
section (2) it is clear that the power conferred on the
Vi ce- Chancel | or _under
54
that provision to approve nodifications in the' Statutes is
a power which can be exercised only where the nodifications
are necessary for bringing the Statutes in conformty wth
the provisions of the Act of '1969, and if it is found that
any nodifications purported to be approved by the Chancel -
| or are plainly unnecessary fromthe point of view of bring-
i'ng” the Statutes in-confornmty with the provisions of the
Act of 1969, it would be outside the power of the Chancel -
lor to approve them ~ The Chancel |l or cannot say that it is
for him to decide in his subjective opinion whether the
nodi fications proposed to be made are necessary for bringing
the Statutes in conformty-with the Act of 1969 and that his
subjective opinion is immune fromscrutiny in a court of
I aw. O course, if the viewtaken by the Chancellor is a
reasonabl y possi ble view, the Court would not interfere with
the Oder nade by himapproving the nodifications, but if
what has been done by himis plainly and egregi ously wong,
the Court would certainly interfere onthe ground that the
order nade by the Chancellor is beyond the power conferred
on himby section 48, sub-section(2). The 'question which
therefore, arises for consideration is whet . her Statute
24(ii,) could reasonably be said to be necessary for bring-
ing the Statutes in conformty with the provisions of the
Act of 1969.

W may first refer to section 13, sub-section (4) of the
Act of 1969 which confers. power on the Vice-Chancellor to
take such action as he deems necessary in any emergency
which in his opinion calls for inmediate action. ‘A simlar
provision was also nade in section 13, sub-section (4) of
the Act of 1965. But the Act of 1969 introduced a new
provision in sub-section (6) of section 13 to the effect
that the Vice-Chancellor shall be responsible for the disci-
pline of the University in accordance with the Act, Statutes
and Regul ations. The Vice-Chancellor was, thus, entrusted
under sub-section (6) of section 13 with the task of | main-
taining discipline in the University and the entrustnment | of
this task carried with it by necessary inplication power to.
take what ever action was necessary for the purpose of  nain-
taining discipline, provided of course such action was in
accordance with the Act of 1969 and the Statutes and Regu-
[ations. Since sub-section (6) of section 13 was a new
provision enacted in the Act of 1969, it was necessary to
nake Statutes for the purpose of enabling the Vice-Chancel-
lor to effectively discharge the responsibility of maintain-
ing the discipline of the University and for that purpose,
vesting power in the Vice-Chancellor to suspend a teacher
pendi ng departmental enquiry against him It was with this
object of bringing the Statutes in confirmty wth sub-
section (6) of section 13 that Statute 24(ii) was added by
way of nodification in the Statutes by the Order dated 24th
Decenmber, 1969. W may concede straight away .that if there
was anything in the Act of 1969 which was inconsistent wth
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the confernent of power of interimsuspension on the Vice-
Chancel lor, Statute 24(ii) could not be approved by the
Chancel l or, because no Statute can be nade is in conflict
with any provision of the Act. But we do not find anything
in the Act of 1969 which militates against vesting of power
in the ViceChancellor to order interim suspension of a
teacher and hence Statute 24(ii) nust be held to be a Stat-
ute validly approved by the Chancell or
55
within his authority under section 48, sub-section (2). The
vi ew taken by the Chancellor that Statute 24(ii) was neces-
sary for bringing the Statutes in conformty with sub-sec-
tion (6) of ’'section 13 can not in any event be said to be
so plainly erroneous that the Court would strike down Stat-
ute 24(ii) as7invalid. Now, if Statute 24(ii) is wvalid,
there can be no doubt that the respondent woul d be bound by
it and in‘that event, the order of suspension nmade by the
Vi.ceChancel l or would be clearly within the power conferred
on himby that Statute. It is true that the Order of sus-
pension did not recite StatUte 24(ii) as the source of power
under —which it was nade, but it is now well settled, as a
result of several decisions of this Court, that when an
authority nmkes an order which is otherwise wthin .its
conpetence, it cannot fail nerely because it purports to be
made under a wong provision of law, if it can be shown to
be within its powers under any other provision a wong | abe
cannot vitiate an order whichis otherwise within the power
of the authority to nake, Vide Hukanthand MIlls Ltd. wv.
State of Madhya Pradesh(1l) and P. Bal akotai ah v. Union of
I ndi a. (2)

We nmay al so point out that the Order of suspension was,
in any event, justified by the provision in section 13,
sub-section (4). The Order of suspension, in fact, recited
that it was nmade in exercise of 'the power conferred under
section 13, sub-section (4). Sub-section (4) of section 13

is general in ternms and provides that the ViceChancellor
shall be entitled to. take such action as he deens necessary
in any enmergency which in his opinion calls for. innediate

action. It does not talk specifically of -an order of interim
suspensi on of a teacher but the wi dth and anplitude of  the
| anguage of the provision would clearly include _action by
way of interim suspension of a teacher,’ when thereis in
the opinion of the Vice-Chancellor an energency calling for
i mediate action. The respondent contended that the power
to order interimsuspension is a quasi judicial power and it
woul d not be conprehended within the llanguage of sub-section
(4) of section 13. But this contention is clearly falla-

cious and the premise on which it is based is unsound. It
is not correct to say that an order of interimsuspension is
a quasi judicial order and in any event, the |anguage of

sub-section (4-) of section 13 is sufficiently wde and
conprehensive to take wthin its scope and anbit every
kind of action which may be considered necessary by the
Vi ceChancellor in an enmergency and there is no reason why
such action should not include nmaking of an order of interim
suspensi on. The Vice-Chancellor, therefore, clearly had
power under section 13, sub-section (4) to make an order of
interim suspension if he thought it necessary to make such
an order in an emergent situation which in his opinion
called for imediate action. The respondent sought to
contend that at the date when the order of suspension was
passed, there was no energency which called for inmediate
action on the part of the Vice, Chancellor and, therefore,
the foundation for taking action under section 13, sub-
section (4) was wanting and the order of suspension could
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not be justified under that provision
(1) AI.R 1964 S.C 1329.
(2) [1958] S.C.R 1052.
5--240SCl /77
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But this contention cannot be entertained by us since it has
not been taken as a ground of challenge in the wit peti-
tion. Whet her or not there was 'an energency requiring
i Mmediate action on the part of the Vice-Chancellor .is
entirely a question of fact and if the respondent wanted to
contest the validity of the exercise of power by the Vice-
Chancel | or under section 13, sub-section (4) in nmaking the
order of suspension, he should have pleaded in the wit
petition that the order of suspension was outside the power
conferred under section 13, sub-section (4) as there was no
emer gency. The respondent was aware fromthe recital con-
tained inthe order of suspension that it was made by the
Vi.ce- Chancellor in exercise of the power conferred under
section 13, sub-section (4) and, therefore, if the respond-
ent wanted to chall enge the exercise of this power on. the
ground t hat there was no energency justifying its exercise,
he should have nade an avernent to that effect in the wit
petition. |f such avernent had been made in the wit peti-
tion, the University and the Vice-Chancell or would have had
an opportunity of nmeeting it in the affidavit in reply filed
by them but' no such avernent having been made in the wit
petition, 'the University and the Vice-Chancellor were not
called wupon to neet it. -Hence, we cannot pernmit the re-
spondent to challenge the validity of the order of suspen-
sion on the ground that there was no energency attracting
the applicability of section 13, sub-section (4). The order
of suspension nade by the Vice-Chancellor was plainly and
i ndubi tably an order which the Vice-Chancellor had power
to nmake under section 13, sub-section (4). It my be noted
that inmredi ately after nmaking the order of suspension the
Vi ceChancel lor placed it before the Syndicate at its next
neeting as required by the second part of section 13, sub-
section (4) and the Syndicate approved of the action t aken
by the Vice-Chancellor by rejecting the representation of
the respondent and recording the fact of the making of  the
order of suspension.
W may al so refer to one other contention urged on -behalf
of the respondent and that was that by reason of section 52,
sub-section (1) the respondent was entitled to continue in
service of the University on the sane terns and conditions
as regul ated his service before the comencenent of the Act
of 1969 and in view of the provide to sub-section (2) / of
section 52 the conditions of service of the respondent could
not be varied to his disadvantage and, therefore, neither
Statute 24(ii) nor section 13, sub-section (4) could operate
to confer on the Vice-Chancellor power to nake the order of
suspensi on which he did not possess under the old terns and
conditions. This contention, plausible thoughit may seem
is, in our opinion, not well founded. Section 52, sub-
section (1) undoubtedly continued the service of a teacher
on the sane terns and conditions as regulated his service
before the comencenment of the Act of 1969 and that was
subj ect to the provisions of sub-section (2) of section ,52,
but this subjection to the provisions of sub-section (2) did
not import the requirement set out in the second proviso
that the conditions of service of a teacher shall not be
varied to his disadvantage. The words "subject to the provi-
sions of sub-section (2)" enployed in subsection (1) of
section 52 were intended nerely' to clarify that a
57
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teacher shall <continue in service on the same terns and
conditions but subject to any allocation which may be
nmade by the Vice-Chancell or under sub-section (2) of section
52. Not hi ng in sub-section (1) should be construed as in
any way derogating fromthe power of the Vice-Chancellor to
make an allocation of the teacher under section 52, sub-
section (2). The proviso to sub-section (2)inposed a lim-
tation on the power of the Chancellor to nmake an allocation
by providing that in making such allocation the conditions
of service of the enployee shall not be varied to his disad-
vantage and it could not be construed. as a substantive
provi sion addi ng a requirenent in sub-section (1 ) that even
though the terns ‘and conditions of service may permt alter-
ation to the disadvantage of an enployee, such alteration
shal | be inhibited. W nust, therefore, consider the inpact
of sub-section (1) of section 52 unaffected by the provision
to sub-section (2). MNow, it is obvious that even if the
respondent was entitled to continue in service on the same
ternsand conditions as before by reason of sub-section (1)
of section 52, these very terns and conditions provided that
he woul d be bound by any changes which might be nade in the
Statutes fromtinme to time Vide Statute 2 read with clause
(6) of the Formof the Agreenent annexed to the Statutes
made under the Act of 1965. 1If, therefore, any changes
were made/ in‘the ternms and conditions of service of the
respondent by Statutes validly nade under, the Act of 1969,
the respondent could not conplain of any infraction of the
provi si on of 'sub-section (1) of section 52. Statute 24(ii)
was, as already pointed out above, a Statute validly made
under section 48, sub-section (2) and hence the Vice-Chan-
cellor was entitled to nmake the order of suspension against
the respondent in exercise of the power conferred by that
Statute. Section 13, sub-section(4) of the Act of 1969
could al so be avail ed of by the Vice-Chancellor for sustain-
ing the order of suspension, since it conferred the same
power on the Vice-Chancellor as section 13, sub-section (4)
of the Act of 1965 and  exercise of the power conferred by
it as against the respondent did not involve any violation
of sub-section ( 1) of section 52.

W are, therefore, of the viewthat the order of
suspensi on was a valid order made by the Vice-Chancellor  in
exercise of the power conferred upon him under Statute
24(ii) as also section 13, sub-section (4) of the Act of
1969. Now, if the order of suspension was a valid order, it
suspended the contract between the respondent and the Uni-
versity and neither the respondent was bound to perform his
duties wunder the contract nor was the University bound /to
pay any salary to him The respondent| was entitlled to
receive fromthe University only such subsistence allowance
as mght be payabl es under the rules and regul ati ons gover n-
ing his terms and conditions of service. The |egal position
inregard to the right of a master to suspend his servant is
now well settled as a result of several decisions of this
Court . The |aw on the subject was succinctly stated the
following words by Hegde,J. in VP Gndroniya v. State
Madhya Pradesh (1):

(1) [1970] 3 S.C R 448.
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"The general principle is that an em
pl oyer can suspend an enpl oyee of his pending
an enquiry into his msconduct and the only
guestion that can arise in such a  suspension
will relate to the paynment of his wages during
the period of such suspension. It is now well
settled that the power to suspend, in the
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sense of aright to forbid a enployee to
work, is not an inplied termin an ordinary
contract between master and servant, and that
such a power can only be the creature either
of a statute governing the contract, or of an
express termin the contract itself. O di -
narily, therefore, the absence of such a power
either as an express termin the contract or
in the rules framed under some Statute would
nmean that an enpl oyer woul d have no power to
suspend an enpl oyee of his and even if he does
so in the sense that he forbid the enmployee to
work, he will have to pay the enpl oyee's wages
during the period of suspension. Wer e,
however, there is power to suspend either in
the contract of enployment or in the statute
or~ the rules franed thereunder the order of
suspensi on ‘has the effect of temporarily sus-
pendi ng the relationship of master and servant
with the consequence that the servant is not
bound to render service and the naster is not
bound to pay. It is equally well settled that
an order of interimsuspension can be passed
against the enployee while an enquiry is
pending into his conduct even though there is
no such termin the contract of enploynent or
in the rules, but in such a case the enployee
woul d be entitled to his rermuneration for the
period of suspension if there is no statute or
rule under which, it coul d be withheld. The
di-stinction between suspending the contract of
a service of a servant and suspending himfrom
performing the duties of his office on the
basis that the —contract is subsisting is
i mportant, The suspension in the latter case
is always an inplied termin every contract of
servi ce. Wen an enpl oyee is suspended in
this sense, it means that the enployer- nerely
issues a direction to himthat he shoul'd not
do the service required of himduring a par-
ticular period. ~In other words, the  enployer
is regarded as issuing an order to the
enpl oyee which because the contract “is sub-
sisting, the enployee nust obey."
It wll, therefore, be seen that where there is power con-
ferred on the enpl oyer either by express termin contract or
by the rules governing the terns and conditions of service
to suspend an enployee, the order of - suspension has the
ef fect of tenporarily suspending the relation of master and
servant with the consequence that .the enployee is not bound
to render service and the enployer is not bound to pay. 'In
such a case the enployee would not be entitled to receive
any paynent at all fromthe enpl oyer unless the contract of
enpl oyment or the rules governing the ternms and  conditions
of service provide for paynent of some subsistance allow
ance. Here, as we have hel d,
59
the Vice-Chancellor had the power to suspend the respondent
under Statute 24(ii,) or in any event under section 13,
sub-section (4) and hence the respondent could not claim
paynment of his salary during the period of suspension. The
only’ paynent which the respondent could claim to receive
fromthe University was subsistence allowance. if the rules
governing the terns and conditions of his service nade such
a provision. The University stated that it had adopted as a
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matter of practice the rules relating to Civil Servants of
the State of Jammu & Kashmir for the purpose of paynent of
subsi stence allowance to its enployees and in fact the
University Council at its neeting held on 22nd February,
1971 formally accorded approval to this practice. The
respondent was, therefore, clearly not entitled to receive
from the University anything nore than the subsistence
al  owance actually paid to him which, we are told, was paid
on the sane basis as that prevailing under the rules relat-
ing to Gvil Servants of the State of Jammu & Kashmir.

These were the reasons for which we made our order dated
17th Decenber, 1976 upholding the wvalidity of the order of
suspensi on dated  21st May, 1970 and hol di ng that the
r espondent was  not entitled to anything nore than the
subsi stence al |l owance paid to himduring the period of sus-
pension wunder the-order of the Registrars dated 6th June,
1970.

P.B.R Appeal al |l owed
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