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ACT:
Sent ence- Enhancenent of the sentence by the Hi gh Court
under Section 377/of “the Criminal Procedure Code, 1973

expl ai ned.
Sent ence- Correctional sentence, plea for-Prison justice
vis-a-vis- social ‘justice and right of the prisoners to

humane treatnent under Art. 19 of the Constitution.

HEADNOTE

The appellants were duly prosecuted. convicted and
awar ded sentences of 2 1/2 years rigorous inprisonnent each
for the of fence of having robbed the State Bank by
conmitting dacoity. Appeals by the accused and the State
ended in the enhancenent of the sentence to seven years R |
each. Hence the appeal by special |eave.

Di smissing the appeal, but nodifying the sentence as
awar ded by the Sessions the Court
N

HELD: The Hi gh Court has superseded the trial Court’s
di scretionary inpost for which it has power, provided error
in principle or perverse exercise or like faux pas is
poi nted out and those reasons are stated. Appellate power to
prune or protract is not unbridl ed when discretion once
exercised is to be wupset. And the higher Court can be
draconic, if grounds exist, but it cannot be laconic. The
specific reasons assigned by the Sessions Court —nust be
countered by clear ratiocination and then the Suprenme Court
ordinarily keeps out. [6 A-B, E]

In the instant case, the four words which did justice
to the trial court were "the ends of justice" wthout
speci fyi ng what they were and there was no speaki ng order
inthe H gh Court’s substantial enhancenent. None of the
reasons given by the Sessions Court have been expressly
di ssented from by the H gh Court or <can be called
i mpertinent. [6E, 7(C

oservations:

(i) "Cash awards for bravery" to witnesses when a
crimnal case is pending may be euphemi stic official ese but
may be construed by the accused as purchase price for
testi noni al fidelity. The over zeal ous antics and
objectionable tactics are far fromfair for a politica
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Gover nment whi ch pays homage to judicial justice and betrays
a nood of executive interference with the course of justice
where political vendetta shows up. No one is above contenpt
power in our constitutional order. [5A-B]

(ii) Prison justice is part of social justice. The wit
of the rule of law, if it runs within the jail system shal
not permt inhumanity. On appropriate notion nmde to this
Court showi ng violation of the residual rights of a prisoner
by unnecessary cruelty and unreasonable inpositions and
denial and deprivations wthin the prison-setting, the
judicial process wll call to order the prison authorities
and make them respect the fundamental rights of the
appel l ants Prisoners are not non-persons. [8B-C, 10-B]

3

(iii) The Court - has responsibility to see that
puni shment serves social defence which is the validation of
deprivation of citizen's liberty. Correctional treatnent
with a rehabilitative orientation, is an inperative of
nodern penol ogy which has abandoned jus talionis. The
therapeutic basis of incarceratory lifestyle is not unknown
to Gandhian India becausethe Father of the Nation regarded
a criminal as a norally aberrant patient. A hospital setting
and a humanitarian ethos must pervade our prisons if the
retributive theory, ~ which is but vengeance in disguise, is
to di sappear and deterrence as a punitive objective gain
success not through the hardening practice of inhumanity
inflicted on prisoners but by reformation and healing
whereby the creative potential of the prisoner is unfol ded.
These val ues have their roots in-Art. 19 of the Constitution
whi ch sanctions deprivation of freedons provided they render
a reasonable service to  social defence, ~public order and
security of the State. [7D QG

[ The Court-directed t hat the appel | ant s bei ng
“children" within the nmeaning of the *"Saurashtra Children
Act", though not under the Andhra Children Act, be separated
from adult prisoners. Mre particularly the appellants
shoul d be al |l owed opportunities for inmproving thensel ves and
nourishing their mnds with wholesonme reading so that on
return to society they turn a new | eaf.]

JUDGVENT:

CRI M NAL APPELLATE JURISDICTION : Crimnal Appeal No.
257 of 1978.

Appeal by Special Leave fromthe Judgnent and order
dated 18-10-76 of the Andhra Pradesh H gh Court in Crimna
Appeal No. 221 /75 and Crimnal Appeal No. 749 of 1975.

R K Garg and V. J. Francis for the Appellant.

P. P. Rao and G N. Rao for the Respondent.

The order of the Court was delivered by

KRI SHNA | YER, J. - Seven danger ously i deol ogi ca
teenagers, politically i mpati ent with t he deepeni ng
injustice of the economc order and ebulliently infantile in
their terrorist tactics, were sentenced to seven years in
prison for the offence of having robbed the State Bank of a
few thousand rupees with non-violent use of crude pistols,
and country bonbs which, ill the | anguage of the Penal Code,
amounts to dacoity-a grave property crinme. They were duly
prosecuted, convicted and awarded 2 1/2- years rigorous
i mprisonnent. Appeals by the accused and the State ended in
the enhancenent of the sentence to seven years R I. each

We have, on a perusal of the judgnment, under appeal and
after hearing Sri Garg for the appellants, declined to
denol i sh the conviction although the scenario of events is
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judicially disquieting. Wy ? Because in our adversary
systemand ’'unpire’ tradition of the judicial process the
weaker accused, sonetinmes anathenatized as naxalite or by
ot her unpopul ar appellation, is theoretically equal before

the law but in real-life terns, thanks to practica
handi caps, the scal es of
4

justice (not the judges) tend to incline against him Lawis
what | aw does, not what |aw speaks. The Judge, tradition-
bound pl ays an unpire’s passive role in an adversary system
He hol ds on the basis of proof proffered by the prosecution,
tested by the conventional process of cross-exam nation and
the standard yardsticks of <credibility. He has no activist
alternative of further probe, for he has no independent
assistance in that behalf. The technical power to summon
court witness or put questions hardly helps in practice. And
when the defence is financially, socially, politically or
otherwise too weak to explore the investigatory veracity or
expl ode the testinonial value of the prosecution and its
wi tnesses or to-undertake its own garnering of effective
materials to —establish .innocence, the equal scales of
justice operate queerly. Even so, we cannot travel beyond
the record, and concurrent findings of fact acquire a
judicial sanctity whi ch stands in the way of our
reassessnent of evidence at the tertiary stage. For this
reason we confine ourselves to the conscientious issue of
correctional sentence-that Cinderalla of |Indian Crimnnology
despite Section 235(2), C. P. Code:

Never-the-| ess, we must express our astoni shnent at the
hasty inpropriety of  naking cash awards to prosecution
wi t nesses when the case was sub-judice, at a public cerenpny
where the Chief Mnister hinself presided. The factua
foundation is furnished by the follow ng  paragraph. in the
judgrment of the trial court:

"Before parting wth the case | wsh to observe
that the governnent by giving awards to sone of
the witnesses in the case at a public neeting held
at Nai dugudem presided over by the Chief Mnister
while the natter was still sub-judice for their
havi ng courageously chased the accused and caught
them soon after t he of f ence creat ed an
enbarrassing situation for the court nmaking it
difficult to arrive at the truth wthout a
prejudiced mnd. But all the same | scrupul ously
kept this aspect of the case fromny mnd and
arrived at the decision independently on nerits.
The government ought not to have prejudged the
case and awarded any cash prizes to any of the
wi t nesses. What an awkward figure the governnent
woul d cut if due to sone conpelling /lega
requirenents the court was obliged to “come to a
concl usion that the witnesses to whomit had given

awards in advance were all got wup wtnesses
unworthy of «credit ? | think it will not be too
much if | hope that things of this type wll not

be repeated by the government in future in its own
interests and in the interests of admnistration
of justice."
5
Enmphatically we agree. ' Cash awards for Dbravery’ to
wi t nesses when a crimnal case is pending may be euphem stic
of ficialese but may be construed by the accused as purchase
price for testinmonial fidelity.
The overzeal ous antics and objectionable tactics are
far from fair for a political government which pays homage
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to Judicial justice and betrays a nood of executive
interference with the course of justice where politica
vendetta shows up. We enter this caveat to arrest repetition
and to alert about consequences. No one is above contenpt
power in our constitutional order

Now we reach the crucial question of the appropriate
puni shnment The conspectus of facts relevant to this branch
nmay be recapitulated. (i) all the seven sentences are around
seventeen; (ii) all of themare self-less ideologues with
revol utionary ardour inpressed mlitantly with the Preanble
decl arati on of the Constitution "to secure economn ¢
justice’; (iii) none of themis a dacoit in the highway
robbery sense but everyone is in the crimnal connotation-
nore dangerous for the proprietariat because they violently
and openly challenge the basis of 1 those capitalist val ues
which find expression in the 118-year-old Penal Code. It is
a matter for Parlianentary action whether the Code should
shift its  penal enphasis to the social justice concerns of
Part 11l and IV nore than Lord Macaul ay neant.)

The ‘primary ~ consi derations which persuaded the tria
Judge to 11: inpose a lenient termof 30 nmonths in jail have
been succinctly stated:

"(i) Al the accused persons are very young,
accused No. 5 being only 17 years of age.

(ii) The behavi our of the accused persons in the
Court throughout the trial was exenplary.

(iii) The accused persons are really anxious to

relieve the suffering of the poor and are
absolutely sincere in this regard.

(iv) In their teens, they have voluntarily denied
thenselves all ~conforts and are even ri sking
their lives for the sake of poor.

(v) No anount of repression would bring theminto

the right path and that they should be won
over only by psychol ogical nethods and by
per suasi on. "
(W have borrowed frompara 20 of the Specia
Leave Petition).
6
The Hi gh Court has superseded the trial court’s
di scretionary inpost for which it has power, provided error
in principle or perverse exercise or like faux pas is
poi nted out and those reasons stated Appellate power to
prune or protract is not unbridled when discretion once
exercised is to be wupset. And the higher court can be
draconic, if grounds exist, but it cannot be laconic.
Dealing with the sentence the | earned judge observed:
"Comng to the sentence taking into consideration. that
the accused are young people the | earned Sessions Judge
thought that the ends of justice would be nmet if they
are sentenced to undergo R1. for 2 1/2 years each
Under Section 395 of the Indian Penal Code whoever
conmits dacoity shall be punishable with inprisonnent

for life or RI1. for a period which may extend to ten
years and-shall also be liable to fine. No doubt the
accused are young persons. None the |ess the offence
conmitted by themis a very grave one. | think the ends

of justice require enhancement of sentence and it woul d

simply be nmet if +their sentences are enhanced to

undergo RI. for a period of seven years each and to

pay a fine of Rs. 1,000 each and in default to undergo

R 1. for a further period of six nonths each.

The four words which do justice to the trial court are
"the ends of justice". What are the ends of justice here ?
The specific reasons assigned by the Sessions Court nust be
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countered by clear ratiocination, and then the Suprene Court
ordinarily keeps out.

VWhat do we nean by "the ends of justice’ ? Hans Kel sen
ina farewell lecture in Berkeley, way back in 1952, raised
the question and said:

"When Jesus of Nazareth was brought before Pilate
and admitted that he was a king he said: "It was
for this that | was born, and for this that | cane
to the world, to give testinony for truth.
Wher eupon Pil ate asked, 'What is truth? The Roman
procurator did not expect, and Jesus did not give,
an answer to this question; for to give testinony
for truth was not the essence of his mission as
Hessianic King. He was born to give testinony for
Justice, the  justice to be realised in the
Ki ngdonmi of~ God, and for this justice he died on
the cross. Thus behind the question of Pilate
"What i's truth’ ? arises, out of the blood of
Christ, another still nore inportant question, the
eternal question of nan kind. Wuat is Justice ?

No ot her guestion has been di scussed SO
passi onat el y; no other question has caused so rmuch
preci ous blood  and so nmany bitter tears to be shed; no
ot her question has been the object of so nuch intensive
thinking by the nost illustrious from Plato to Kant;
and yet, this question is today -as unanswered as it
ever was. It seens that it is one of those questions to
whi ch the resigned wi sdom applies that nan cannot find
a definitive answer, but~ can only try inprove the
guestion".

It fairly follows that Christian justice was not Roman
justice, and social justice hardly squares wth ' Haves’
justice. To enhance the sentenceto seven years R. by
nerely saying the 'ends of justice demand it is to continue
the question, as Prof. Kelsen putit, not to nmeet it. W
find no speaking order in the High Court’s substantia
enhancenent and restore the sentence of the Sessions Court
i mposed for stated reasons none of which have been expressly
di ssented from by the Hi gh Court _or can be called
i mpertinent.

Havi ng desisted frominterfering wth the conviction
and having reverted to the sentence of the trial court we
feel inpelled to make a few observations on prison justice
since under the court’s nmandate these seven teenagers are
being sent into that world wthin the world which is
substantially sight-proof and sound-proof. The -court has
responsibility to see that punishnment serves social defence
which is the validation of deprivation of citizen's liberty.
Correctional treatment, wth a rehabilitative orientation
is an inperative of nodern r penology which has abandoned
jus talionis. The therapeutic basis of incarceratory life-
style is not unknown to Gandhi an | ndia because the Father of
the Nation regarded a crimnal as a norally aberrant
patient. A hospital setting and a hunanitarian ethos nust
pervade our prisons if the retributive theory, which is but
vengeance in disguise, is to disappear and deterrence as a
punitive objective gain success not through the hardening
practice of i nhumanity inflicted on prisoners but by
reformati on and healing whereby the creative potential of
the prisoner is unfolded. These values have their roots in
Article 19 of the Constitution which sanctions deprivation
of freedons provided they render a reasonable service to
soci al defence. public order and security of the State. By
cruel treatment within the cell you injure his psyche and
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injury never i nproves. Nay, you nmke him recidivist,
enbittered and ready to battle with society on energing from
the jail gates. By karuna informing prison practices you
instill a sense of dignity and worth in the prisoner- so
that he awakens to a new consci ousness and re-nakes hinsel f.
It is obvious that it is unreasonable to be torture some, as

it recoils on society and it is reasonable to be
conpassi onat e,

8

educative and purposeful because it transforns the man and
makes him more social. This brief divagation |eads to one

conclusion that within the jail these 7 youngmen shall not
be treated with anything of brutality-a caveat which has
become necessary when we renenber that they are treated as
"naxalites’ and the wtnesses who have given evidence
agai nst them have been hurriedly rewarded officially by the
Chief Mnister. The wit of the rule of law, if it runs
within the jail system shall not permt inhumanity. On
appropriate notion nade to this Court showi ng violation of
the residual rights of a prisoner by unnecessary cruelty and
unr easonabl e inmpositions and deni al s and deprivations within
the prison-setting, the judicial process will call to order
the prison authorities and make them respect the fundamenta
rights of the appell'ants.” Pri soners are not non-persons. The
American Court has taken the view and we agree with it even
on the basis of our Constitution:

"the responsible prison ~authorities .. have

abandoned el enent al concepts of decency by

permitting conditions to prevail of a shocking and
debased nature, then the courts nust intervene and
intervene pronptly to restore the primal rules of
acivilized conmunity in accord with the nandate
of the Constitution of the United States."
(257 F. Supp. 674 (S. D. Cal. 1966)
Justice Dougl as, speaking of American prisons in Sweeney V.
Wod all, (1) observed

"(Petitioner) offered to prove that /' he was

stripped to his waist and forced to work in the

broiling sun all the day long wthout a rest
peri od.

He offered to prove that on entrance to-the prison
he was forced to serve as a "gal-boy" or female for
honosexual s anong t he prisoners.

Lurid details are offered in support of these main
charges. If any of themis true, (petitioner) has been
subj ected to cruel and usual punishnent in the past and
can be expected upon his return to have the same awful
treatnment visited upon him

....1f the allegations of the petition are true,
this (petitioner) nust suffer torture and nutilation or
risk of death itself to get relief in Al abama

314 US. 86 (1952).

9
...l rebel at the thought that any human
being....should be forced to run a ganut of blood and
terror....to get his constitutional rights."

Qur prisons are not laudably different even in the nmatter of
honosexual ity. The point of no return in social defence
arrives if inprisonnent is not geared to therapeutic goals.
On rel ease such an offender is ’'caught in a "revol ving door”
-leading from arrest on the street through a brief
unprofitable sojourn in jail back to the street and
eventual ly another arrest. The jails overcrowded and put to
use for which they are not suitable have a destructive
effect upon.... inmates.’ The appellants are mlitant nen in
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a hurry with revolutionary zeal and the good of the society
at heart insisting on social justice which under the Indian
Sun is specialising on slow notion. They are violent and
need to be weened of f this self-defeating weapon.

And one harrow ng thought relevant to sentence and with
a grim bearing on prison treatnment is that sone of these
convicts arc. ’'children” by definitionin the Saurashtra
Children Act(1) although a year or so older than 'children
under the Andhra Children Act. Wre they tried in Gujarat as
"children” they would have been neither in a criminal court
nor in prison. This has a vicarious inpact on the sentencing
di scretion. Mre inmportantly, these adol escents when ushered

into jail wth sex-starved 'Lepers’ sprinkled about, becone
honosexual of ferings wi th nocturnal dog-fights. These
unspeakabl e prison facts perhaps receive. indifferent

attention on Home Mnistry files but nmust weigh wth the
court in inducing it to direct that the young incarcerates
are separated dusk-to-dawn from sadistic adults. W direct
the superintendent to do so, in the expansive powers under
Sec. 482 Cr. P. Code.

Having regard to these circunstances, we direct that
these prisoners be oriented on a hunane course, be treated
as 'Bclass prisoners, allowed opportunities of inproving
thensel ves and nouri'shing their m nds wth whol esone readi ng
so that on return/thence they turn a new leaf retaining the
flavour of their self-sacrificing spirit to change ’'the
sorry scheme of things entire’ but ~wthout blood-letting
barbarities and boomer angi ng terrorism Recr eati ona
opportunities and other factors which will inprove, rather
than injure nust be brought into play when dealing wth
these prisoners. These observations in the direction of
prison refornms are relevant for the whole jail system stil
of Raj vintage, because conditions there |eave nuch to be
desired in
(1) Act XXI of 1954, S. 4(d).
2-520SCl /78
10
the matter of humanism and correctionalism W are  aware
that there is a hopeful awakening on the part of the
Gover nnent  at the Central and - State l-evel s 't owards
hospitalisation effect as against 'zoological’' inpact. If
our observations did catalyse this trend it were good. After
all, the Constitutional culture of our country inposes this
obligation, as we have briefly indicated. Prison justice is
part of social justice.

S R Appeal dism ssed.
11




