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1. Leave granted.

2. Thi s appeal, by special |eave, has been preferred agai nst the
j udgrment and order dated 8.10.2004 of Bonbay H gh Court by which

the revision preferred by the respondent was all owed and the order
dated 12.8.2004 passed by the | earned Sessions Judge, Dadra & Nagar

Havel i, Silvassa, sumoning Shri S.P. Marwah, the then Coll ector,
Dadra & Nagar Haveli, Silvassa under Section 311 Cr. P.C. was set
asi de.

3. One Damabhai Lasyabhai Choudhary |l odged an FIR at 8.30

p.m on 29.4.1996 at P.S. Khanvel alleging that on the instigation of
accused A-7, A-8 and A-9 accused A-1 to A-6 had assaulted the
deceased Bapji bhai Bhoya and caused injuries to sone others. The
respondent herein Fatehsi nh Mohansinh Chauhan is A7 and he was

assigned the role of instigation \026 ' Maro Maro, Pakdo Pakdo’. After
usual investigation charge sheet was subnitted against all the nine
accused and the case was committed to the Court of Sessions. |In his

statement under Section 313 Cr.P.C. which was recorded after close

of the prosecution evidence, the respondent took a plea of alibi and
submitted that he is a prom nent nmenber of a political party and at the
time of the incident, he was present in the chanber of Shri S.P.

Marwah, Collector, Dadra & Nagar Haveli, Silvassa, as a neeting had
been cal |l ed there. The respondent exam ned two w t nesses, viz.,

DW1 OP. Msra, Deputy Collector and DW2 R N.. Parmar

Executive and Sector Magistrate, Dadra, in support of his plea of alibi
that he was present in the chanber of Shri S.P. Marwah. The Specia
Public Prosecutor, thereafter, noved an application, purporting to be
one under Section 311 Cr.P.C., praying that Shri S.P. Marwah, the

then Col |l ector of Dadra & Nagar Haveli, Silvassa and currently

posted as Director, Jal N gam Board, New Del hi, may be summoned

and exam ned as a witness. The application was opposed by

respondent no.7 by filing a witten reply on the ground, inter alia, that
he had raised a plea of alibi at the very begi nning, which was very
wel | known to the investigating agency, but no investigation in that
direction had been made and the defence taken by himin his

statenment under Section 313 Cr.P.C. was not a sudden or unexpected

one. It was also submtted that the prosecution was not entitled to fil
in a lacuna by noving an application under Section 311 Cr.P.C for the
pur pose of sunmoning a witness. The | earned Sessi ons Judge, after

referring to the authorities cited by the counsel for the parties, allowed
the application noved by the Special Public Prosecutor by the order
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dated 12.8.2004 and the rel evant part of the order which has a bearing
on controversy in dispute is being reproduced bel ow : -

"The gist of all these authorities is that the best
avai |l abl e evi dence shoul d be brought before the Court to
prove point in issue. However, it is left either to the
prosecution or to the defence to establish its respective
case by adduci ng the best avail abl e evidence. Under

Section 311 of the Code of Criminal Procedure it is the
duty of the Court not only to do justice but also to ensure
that justice is being done. In order to enable the Court to
find out the truth and render a just decision, provisions of
Section 311 of the Code can be invoked by exercising
judicial discretion at any stage of enquiry, trial or other
pr oceedi ng.

This Court is conscious of the fact that matter is

very old and is |lingering on some or the other ground

since l.ong. But- this-alone wll not be sufficient to reject
an opportunity to the prosecution particularly when the

def ence has kept behind the best avail abl e evi dence of

the then Collector who had convened the neeting

according to accused No.7 in which he was present.

Moreover, it will not cause any prejudice to

accused no.7 as alibi ishis own defence.. He will have an
opportunity to cross-exam ne the witness. Thus in order

to find out the truth, evidence of the then Collector is
necessary.

In the interest of just and fair decision application

is to be allowed."

4, Feel ing aggrieved, the respondent filed an application under
Section 397/401/482 Cr.P.C. and Article 227 of the Constitution of

I ndi a before the Bonbay H gh Court for setting aside the order dated
12. 8. 2004 passed by the | earned SessionsJudge. The H gh Court held
that the respondent had taken a plea of alibi as far back as in the year
1996 when he had noved an application for anticipatory bail and al so
when he opposed the application noved by the prosecution for giving
hi m on police remand. In the order dated 6.5.1996 passed by the

| ear ned Sessions Judge granting bail to the respondent, it was

observed that the investigating agency had not considered it
appropriate to place the relevant material or to rebut the plea of alib

taken by the respondent. The Hi gh Court accordingly held that the
grant of the application noved by the Public Prosecutor for

sunmoni ng the Col |l ector, Dadra & Nagar Haveli, Silvassa, under

Section 311 Cr.P.C. would inevitably result-in permtting the
prosecution to fill in the lacuna in the prosecution case. It has been

further observed that the respondent had al ready exam ned two
witnesses and if the trial Court was of the opinion that the said

evi dence was insufficient, a |ogical conclusion could be drawn for
accepting or not accepting the defence version and nerely because the
def ence has chosen not to exani ne one nore w tness, who shoul d al so
have been exani ned by the defence, that by itself may not be
sufficient reason for invoking the powers under Section 311 Cr.P.C.
The application filed by the respondent was accordi ngly allowed by

the order under challenge and the order dated 12.8.2004 of the learned
Sessi ons Judge was set aside.

5. Shri Ranjit Kumar, |earned senior counsel for the appellant has
submitted that Section 311 Cr.P.C. confers a very wi de power on the
Court to sumon any person as a witness or to recall and re-exam ne

any person al ready exam ned at any stage of any inquiry, trial or other
proceedi ng and further the Section casts a duty upon the Court to
sunmon and exam ne or recall and re-exam ne any such person, if his

evi dence appears to be essential to the just decision of the case.
Learned counsel has further submtted that the specific defence of the
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respondent is that at the relevant tinme he was present in the chanber

of Shri S.P. Marwah, the then Collector, Dadra & Nagar Haveli

Si |l vassa, where a neeting had been called and, therefore, Shri S.P.
Marwah was the best person to give evidence regarding the said fact.

The | earned Sessions Judge had al so recorded a finding that in order

to find out the truth, the evidence of the then Collector Shri S.P.
Marwah is necessary. |n such circunstances, the order passed by the

| ear ned Sessions Judge was em nently just and proper and the High

Court has erred in interfering with the said order and setting aside the
sane.

6. Shri Arun Jaitley, |earned senior counsel for the respondent, has
on the other hand submitted that the incident took place on 29.4.1996
and in the application for anticipatory bail nmoved shortly thereafter, a
specific plea was raised by the respondent that at the alleged tine of
the incident, he was present in the neeting which had been convened

by the Coll ector, Dadra & Nagar- Haveli, Silvassa. The respondent

was arrested on 2.5.1996 and he was remanded to police custody for

three days and after expiry of the said period, an application was

noved for extending the police custody, which was opposed by the
respondent _on the ground that he was not present at the scene of

conmi ssion of crine and was actually present in the neeting in the
chanmber of the Collector, Dadra & Nagar Haveli. The |earned Chief

Judi cial Mgistrate rejected the prayer of the investigating agency for
extending the police remand by passing a detailed order on 6.5.1996,
wherein it was observed that "the investigating officer should have
thwarted out the alibi taken by the accused at this prelimnary stage by
recording the statements of concerning officers" and "it is the inaction
or the casual approach of the police which has disentitled the police to
further custody". Shri Jaitley has also submtted that in the order
dated 7.5.1996 passed by the incharge Sessions Judge granting bail to
the respondent, it was specifically observed that the investigating

of ficer had not even bothered to record the statenent of those high
ranking officers to show that the contention of the accused was

pal pably fal se though the accused even prior to his arrest or at the
time of filing the application for anticipatory bail had made a cl ear
assertion about his being present with those officers at the tinme of the
i ncident and the police had not bothered to verify this vital fact by
recordi ng the statenment of the concerned officers. Learned counse

has al so submitted that the entire cross-examnation of the prosecution
wi t nesses had been directed on said line and a categorical suggestion
had been given to the witnesses that at the time of alleged incident the
respondent was present in the nmeeting which had been called by the

Col | ector. It has thus been subnmitted that the prosecuting agency
havi ng sl ept over the matter for such a long tine it was not entitled to
nove an application under Section 311 Cr.P.C. at such a bel ated stage
i.e. on 19.7.2004 to sunmon the Collector of the Dadra & Nagar

Haveli, Silvassa as a witness. Learned counsel has also submtted that
the course adopted by the prosecution clearly anmounts to filling in the
| acuna in the prosecution evidence and the Hi gh Court was, therefore,
perfectly justified in setting aside the order passed by the |earned
Sessi ons Judge.

7. We have given our anxious consideration to the subm ssions
made by the | earned counsel for the parties. The order passed by the
| ear ned Sessions Judge shows that while noving the application for
summoni ng the Coll ector of Dadra & Nagar Haveli, Silvassa under
Section 311 Cr.P.C. it was subnitted on behalf of the prosecution that
as the neeting had been called in his chanber, he was the best person
to depose about the presence of the respondent, but the respondent had
not chosen to exam ne himas a witness in his defence and, therefore,
to find out the truth, the evidence of Collector was necessary. Thi s
prayer was opposed on behal f of the respondent principally on the
ground that right fromthe beginning the plea of the respondent was
that at the time of the incident he was present in the chanber of the
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Col I ector where a nmeeting had been called but the investigating
agency did not nake any investigation in that regard, nor made any
attenpt to collect the relevant evidence and at such a bel ated stage
when the entire evidence had been recorded and the trial was al nost
over, the prosecution could not be permitted to fill in the |lacuna. The
| ear ned Sessions Judge was of the opinion that the accused had kept
behi nd the best avail abl e evidence of the Collector who had convened
the neeting where he clained to be present and, therefore, in the
interest of justice and fair decision, the application deserved to be
al | owed.

8. VWhat requires consideration, therefore, is whether the order
passed by the | earned Sessions Judge cones within the parameters of
Section 311 Cr.P.C., which confers power on the Court to sunmon a
material witness or exam ne a person present in Court. Section 311
of Code of Criminal Procedure, 1973 is a verbati mreproduction of
Section 540 of Code of Criminal Procedure, 1898 (for short 'old
Code’). Section 311 Cr.P.C. reads as under: -

"311. Power to summon material wtness, or exam ne

person present.\027Any Court may, at any stage of any

inquiry, trial or other proceeding under this Code,

sumMmopn any person as a W tness, Or exam ne any person

i n attendance, though not summoned as a w tness, or recal

and re-exam ne any person already examni ned; and the

Court shall summon and exami ne or recall and re-

exam ne any such person if his evidence appears to it to be
essential to the just decision of the case."

The scope and content of Section 540 of the old Code was considered

in several decisions rendered by the H gh Courts. A Division Bench

of All ahabad Hi gh Court in RamJeet & Ors. v. The State AR 1958

Al'l 439 exanmi ned the provisions of the section in considerable detail
In this case after the entire evidence had been recorded and the
argunents had been heard and a date for pronouncenent of judgnent

had been fixed, the | earned Sessions Judge felt that for the just

deci sion of the case the evidence of certain persons who had not been
exam ned hitherto was essential. Therefore, on the date originally
fixed for delivery of judgnent, he passed an order for sumoning and
exam ni ng sone persons as w tness under Section 540 of the old

Code. The order passed by the | earned Sessions Judge was chall enged
in revision before the H gh Court and one of the grounds raised was
that the examination of fresh evidence was tantanmount to making

good | acunae in the prosecution case and was, therefore, not justified
under Section 540 of the old Code. It was held that the Section is
mani festly in two parts; the first part gives purely discretionary
authority to the crimnal Court; on the other hand, the second part is
mandat ory. The discretion given by the first part is very wide and its
very width requires a correspondi ng caution on the part of the Court.
But the second part does not allow for any discretion; it binds the
Court to exam ne fresh evidence, and the only condition prescribed is
that this evidence nust be essential to the just decision of the case.
Dealing with the argument that exanination of fresh-evidence

amounted to filling in lacuna in the prosecution case, in para 4 of the
reports, it was held :-

"The m sconception instinct in the applicant’s argunent

is made evident by this analysis of the terns of Section

540 and springs froma disregard of the second part of the

section. This part, as should be plain, casts on the Court

the duty of calling fresh evidence whenever such

evi dence "appears to it essential to the just decision of the

case". That is to say, the parampunt consideration shoul d

be the doing of justice in the case, and whenever the

Court finds that any evidence which is essential for this

has not been exami ned, the law enjoins it to call and

examine it. If this results in what is sonetinmes thought to

be the "filling of |oopholes”, that is a purely subsidiary
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factor and cannot be taken into account."”

The Bench al so took note of illustration (g) of Section 114 of
the Evidence Act which says that evidence which could be and is not
produced woul d, if produced, be unfavourable to the person who
withholds it. It was observed that in the trial of crimnal cases the
Court should not rely on nere presunptions when the second part of
Section 540 obliges themto summon the witness in question, and at
| east crimnal Courts unlike civil Courts (the anal ogous provision of
O der XVI Rule 14 of the Code of Civil Procedure gives the civi
Court merely discretionary authority) are not entitled to level the type
of criticismjust referred to.

9. In State of West Bengal v. Tul sidas Mundhra 1964 (1) Crl. L.J.
443, this Court considered the anplitude of Section 540 of the old
Code. The question which arose for consideration in this case was
whet her in proceedings under Section 207A of the old Code

(comm tnent proceedi ngs before a Magistrate in a case instituted on a
police report and which was exclusively triable by the Court of

Sessi ons) the provision of Section 540 would be applicable. It was
held : -

"Section 540 confers on crimnal Courts very wide

powers. It is no doubt for the court to consider whether

the power under this section should be exercised or not.

But if it is satisfiedthat the evidence of any person not
exam ned or further evidence of any person already

examned is essential to the just decision of the case, it is
its duty to take such evidence. The exercise of the power
conferred by S. 540 is conditioned by the requirenent

that such exercise woul d be essential to thejust decision

of the case."

10. In Jamatraj Kewal ji CGovani v. State of Maharashtra AIR 1968
SC 178 after analysis of the provision of Section it was held as under
in para 10 of the reports :

"Section 540 is intended to be w deas the repeated use of
the word "any’ throughout its length clearly indicates. The
sectionis in two parts. The first part gives a discretionary
power but the latter part is mandatory. The use of the

word 'may’ in the first part and of the word shall’ in the
second firmy establishes this difference. Under the first
part, which is perm ssive, the court may act in one of

three ways : (a) sunmon any person as a W tness, (b)

exam ne any person present in court although not

summoned, and (c) recall or re-examne a wtness already
exam ned. The second part is obligatory and conpel s the

Court to act in these three ways or any one of themif the
just decision of the case demands it. As the section stands
there is no limtation on the power of the Court arising
fromthe stage to which the trial nay have reached

provided the Court is bona fide of the opinion that for the
just decision of the case, the step nust be taken. It is
clear that the requirenent of just decision of the case

does not limt the action to some thing in the interest of
the accused only. The action nay equally benefit the
prosecution. ............... "

11. I n Mohanlal Shanji Soni v. Union of India & Anr. AIR 1991

SC 1346 it was observed that it is a cardinal rule in the | aw of

evi dence that the best avail abl e evidence shoul d be brought before the

Court to prove a fact or the points in issue. But it is left either for the
prosecution or for the defence to establish its respective case by

adduci ng the best avail abl e evidence and the Court is not enpowered

under the provisions of the Code to conpel either the prosecution or

the defence to exam ne any particular witness or witnesses on their
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sides. It is the duty of a Court not only to do justice but also to ensure
that justice is being done. It was further held that the second part of
the Section does not allow for any discretion but it binds and conpels
the Court to take any of the aforementioned two steps if the fresh
evidence to be obtained is essential to the just decision of the case. It
was enphasi zed that power is circunscribed by the principle that
underlines Section 311 Cr.P.C., nanely, evidence to be obtained

shoul d appear to the court essential to a just decision of the case by
getting at the truth by all [awful neans. Further, that the power nust
be used judicially and not capriciously or arbitrarily. It was further
observed that evidence should not be received as a disguise for a
retrial or to change the nature of the case against either of the parties
and the discretion of the Court must obviously be dictated by

exi gency of the situation and fair play and good sense appear to be the
safe gui des and that only the requirenent of justice comand the

exam nati on of any person which would depend on the facts and

circunst ances of each case. Rajendra Prasad v. Narcotic Cell (1999)

6 SCC 110 is a decision where the contention that the prosecution
shoul d not be permtted to fill in |acuna was examni ned having regard

to the peculiar facts where the exercise of power under Section 311
Cr.P.C. second tine was chall enged and, therefore, it is necessary to
notice the facts of the case in brief. The accused along with sone

ot her persons was facing trial for offences under Sections 21, 25 and
29 of the NDPS Act. The prosecution and the defence cl osed their

evi dence on 19.9.1997 and the case was posted for further steps and

on 7.3.1998, after few nore dates, at the instance of the prosecution
two witnesses who had al ready been examined were reexanined for

the purpose of proving certain documents for prosecution. After they
had been exam ned and the evi dence had been cl osed, the case was

posted for hearing argunents, which was heard in pieceneal on

di fferent dates. Subsequently on 7.6.1998, the Public Prosecutor

noved an application seeking perm ssionto exam ne Dalip Singh, S. I

and two ot her persons. Though the application was strongly opposed

by the counsel for the accused, the trial" Court allowed the sane in
exercise of its power under Section 311 Cr.P.C. and sunmons were

issued to the witnesses. The challenge raised to the order of the

| ear ned Sessions Judge by filing a revision was di smssed by the Hi gh

Court. I n appeal before this Court it was contended that in the garb of
exerci se of power under Section 311 Cr.P.C., a Court cannot allow the
prosecution to reexam ne prosecution witnesses in order to fill up

l acana in the case specially having regard to the fact that Dalip Singh
wi t ness was never tendered by the prosecution for cross-exam nation
and PW4 Suresh Chand Sharma had al so not been cross-exam ned by

the State. Repelling the contention raised on behalf of the accused it
was hel d

"7. It is a common experience in crimnal courts that

def ence counsel woul d raise objections whenever courts

exerci se powers under Section 311 of the Code or! under

Section 165 of the Evidence Act, 1872 by saying that the

court could not "fill the lacuna in the prosecution case".

A lacuna in the prosecution is not to be equated with the

fallout of an oversight commtted by a Public Prosecutor

during trial, either in producing relevant materials or in

eliciting relevant answers fromw tnesses. The adage "to

err is human" is the recognition of the possibility of

nmaki ng m stakes to which hunmans are prone. A

corollary of any such | aches or m stakes during the

conducting of a case cannot be understood as a | acuna

which a court cannot fill up.

8. Lacuna in the prosecution nust be understood as

the i nherent weakness or a | atent wedge in the matrix of
the prosecution case. The advantage of it shoul d

normal ly go to the accused in the trial of the case, but an
oversi ght in the nanagenent of the prosecution cannot
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be treated as irreparabl e | acuna. No party in a trial can
be foreclosed fromcorrecting errors. |If proper evidence
was not adduced or a relevant material was not brought

on record due to any inadvertence, the court should be
magnani nous in permtting such m stakes to be rectified.
After all, function of the crimnal court is adm nistration
of crimnal justice and not to count errors conmtted by
the parties or to find out and decl are who anong t he
parties performed better."

Finally, it was held that the proposition that the Court cannot
exerci se power of re-summoning any witness if once that power was
exerci sed, cannot be accepted nor can the power be whittled down
nerely on the ground that the prosecution discovered |aches only
when the defence highlighted themduring argunents. Sinilar view
has been taken in P. Chhaganlal Daga v. M Sanjay Shaw (2003) 11
SCC 486 where permission granted by the Court to a conplainant to
produce addi tional material after evidence had been cl osed and case
was posted for judgnment was upheld repelling the contention that
production of the docunent at that bel ated stage would anount to
filling in_a lacuna.

12. A conspectus of authorities referred to above woul d show t hat
the principle is well ‘settled that the exerci se of power under Section
311 Cr.P.C. should be resorted to only with the object of finding out
the truth or obtaining proper proof of such facts which lead to a just
and correct decision of the case, this being the primary duty of a
crimnal court. Calling a witness or-re-exam ning a w tness already
exam ned for the purpose of finding out the truth in order to enable
the Court to arrive at a just decision of the case cannot be dubbed as
"filling in a lacuna in prosecution case" unless the facts and
circunst ances of the case nmake it apparent that the exercise of power
by the Court would result in causing serious prejudice to the accused
resulting in mscarriage of justice.

13. The charge-sheet subnmitted by the police under Section 173
Cr.P.C. after conpletion of investigation contains the statements of

the witnesses as recorded under Section 161 C.P.C. /and in a case
exclusively triable by court of Sessions there is a duty enjoined on a
magi strate to furnish to the accused, free of cost, a'copy of the police
report including a copy of the FIR ‘statenent of the w tnesses under
Section 161 Cr.P.C. and other docunments as nentioned in Section 207

Cr.P.C. It is on the basis of the charge-sheet that the magistrate takes
cogni zance of the offence under Section 190(1)(b) Cr.P.C. Normally,
the investigating agency cannot visualize at that stage what will be the

nature of defence which an accused will take in his statement under
Section 313 Cr.P.C. as the said stage conmes after the entire
prosecution evi dence has been recorded. The prosecution is only
required to establish its case by | eading oral ‘and docunentary

evidence in support thereof. Wile | eading evidence the prosecution

nmay not be in a position to anticipate or foresee the nature of defence
whi ch may be taken by the accused and evi dence whi ch he may | ead

to substantiate the same. Therefore, it is neither expected to | ead
negative evidence nor it is possible for it to | ead such evidence so as
to denolish the plea which may possibly be taken by the accused in

his defence. This being the normal situation, an application noved by
the prosecution for summoning a witness under Section 311 Cr.P.C.

after the defence evidence has been recorded, should not be branded

as "an attenpt by the prosecution to fill in a lacuna".

14. In the case in hand the respondent has raised a plea of alibi that
at the tine of the alleged incident he was present in the chanber of the
Col l ector, Dadra & Nagar Haveli, Silvassa, who had called a neeting.

In fact, the respondent has |ed evidence on the said point by

exam ning DW1 and DW 2. The evidence of the then Collector,

Dadra and Nagar Haveli m ght as well support the defence taken by
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the respondent. In such circunstances if the | earned Sessions Judge
was of the opinion that in order to find out the truth, the evidence of
the Coll ector was necessary, no exception can be taken to the course
adopted by him It was for the | earned Sessions Judge to decide

whet her for just and fair decision of the case, the evidence of the
Col l ector is necessary or not and he having cone to a conclusion that
evi dence of the Collector was necessary for just and fair decision of
the case, the order passed by himcould not have been set aside by the

H gh Court on the ground that it would amount to filling in lacuna in
the prosecution case. We are clearly of the opinion that in the facts
and circunstances of the case, the exam nation of the then Collector,
Dadra and Nagar Haveli cannot be terned as filling in lacuna in the
prosecution case. The |earned Sessions Judge rightly observed that

the evidence of the Collector will not cause any prejudice to the

respondent as he had hinsel f pleaded alibi and had | ed evidence to
substantiate the same.: W are, therefore, of the opinion that the Hi gh
Court clearly erred in setting aside the order passed by the |earned
Sessi ons Judge.

15. I'n the result, the appeal is allowed and the judgnment and order
dat ed 8.10.2004 passed by the High Court is set aside and the order
dated 12.8.2004 of the learned Sessions Judge is restored.
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