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ACT:

Nati onal Security Act, 1980, Section 3(2) Scope of-

Preventive detention of the detenu  whose |liberty has
ot herwi se already ' been prevented by keeping in jail is

i mpermi ssible under the N S. Act-Non-awareness of the
detai ning authority  about the detenu’ s detention in jai
would vitiate the order of detention on the ground of non-
application of m nd- Affidavit should be that of the
detaining authority who had the subjective satisfaction of
the detention.

HEADNOTE:

Detenu Biru Mhato was arrested on January 13, 1982 on
the allegation that he was involved in two incidents which
occurred, first at 5 p.m and the second at 5.30 p.m on
January 12, 1982. In the first occurrence detenu and his
associ ates were alleged to have conmtted offences under
sections 341, 323 and 506 of I|ndian Penal Code, as per the
F.I.R 25(1)/82 at Bagnara Police Station. |In the second
case, F.1.R 24(1)/82 registered at the sane police station
they were said to have comm tted of fences under sections 307
and 323 |.P.C. After his arrest the detenu was confined in
prison. In respect of the first occurrence bail application
was accepted, but in respect of the second occurrence the
bail application was rejected by the District &  Session
Judge, Dhanbad on February 5, 1982, on the ground that in
exerci se of powers conferred by sub section (2) read with
sub section (3) of Section 3 of the National Security Act,
1980, the detenu is detained by the order of the District
Magi strate so as to prevent him fromacting in any nmanner
prejudicial to the maintenance of public order and the bai
application has becone infructuous. On February 10, 1982,
grounds of detention were served on the detenu in jail where
he was already detained. The grounds of detention referred
to the two incidents occurred on January 12, 1982. The
detenu nade a representation on February 15, 1982 which was
rejected by the State Government on February 16, 1982. The
case of the detenu was referred to the Advisory Board and
after receipt of its report the State Governnent confirmed
the order of detention.
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Detenu preferred a petition for a wit of habeas corpus
in the Hi gh Court at Patna which was dismssed in |linine by
a Division Bench of the Hgh Court. Hence the appeal by
special leave and the wit petition

Al'l owi ng the appeal and the petition, the Court
N

HELD: 1.1 A preventive action postulates that if
preventive step is not taken the person sought to be
prevented may indulge into an activity prejudicial to the
mai nt enance of public order. In other words, wunless the
activity is interdicted by a preventive detention order the
activity which is being indul ged
585
intois likely to be repeated, This is the postulate of
section 3 of the National Security Act. And this indubitably
transpires from the | anguage enployed in sub section (2)
whi ch says that the detention order can be made with a vi ew
to preventing the person [sought to be detained from acting
in any manner prejudicial to the maintenance of public

order. If, ~it is shown that the nman sought to be prevented
by a preventive order is already effectively prevented, the
power under sub section (2) of Section 3, if exercised,

would inmply that one who is already prevented is sought to
be further prevented, which is not the nandate of the
section, and woul d appear tautol ogous. [588 C E]

1.2. The detaining authority before exercising the
power of preventive detention would take into consideration
the past conduct or antecedent history of the person and as
a matter of fact it is largely fromthe prior events show ng
the tendencies or inclinations ~of a man that an inference
could be drawn whether —he is likely even in the future to
act in a manner prejudicial to the nmaintenance of public
order. If the subjective satisfaction of the detaining
authority leads to this conclusion it can put an end to the
activity by meking a preventive detention order. If the man
is already detained a detaining authority cannot be said to
have subjectively satisfied hinmself that a preventive
detention order need be nmade. [588 E-H]

U agar Singh v. State of Punjab; Jagir Singh v. State
of Punjab, [1952] SCR 756; Ranmeshwar Shaw v. _District
Magi strate, Burdwan and another, [1964] 4 SCR 921; referred
to.

1.3. The subjective satisfaction of the detaining
authority must conprehend the very fact that the person
sought to be detained is in jail or under detention and yet
a preventive detention order is a conpelling necessity. If
the subjective satisfaction is reached w thout awareness of
this very relevant fact, the detention order is likely to be
vitiated. But, it will depend on the facts and circunstances
of each case. [590 B-(]

Vijay Kumar v. State of J & K and others, AR 1982 SC
1023 appli ed.

2.1. Conceding that in a given case a preventive
detention order is required to be made even agai nst a person
who is already in jail or under detention and that the
detaining authority shows its awareness of the fact
situation and yet passes the detention order, the detention
order nmust showon the face of it that the detaining
authority was aware of the situation. Oherw se the
detention order would suffer fromvice of non-application of
m nd.

[590 H, 591 A-B]

2.2. The awareness nust be of the fact that the person
agai nst whom the detention order is being made is already
under detention or in jail in respect of sone offence. This
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woul d show that such a person is not a free person to
indulge into a prejudicial activity which is required to be
prevented by a deten-
586
tion order. And this awareness nmust find its place either in
the detention order or in the affidavit justifying the
detention order when challenged. In the absence of it, it
woul d appear that the detaining authority was not even aware
of this wvital fact and nechanically proceeded to pass the
order which would unm stakably indicate that there was no
application of mnd to the relevant facts and any order of
such serious consequence when nechanically passed w thout
application of mnd is [iable to be set aside as invalid.
[591 B-D

2.3. A person may- be holder of office of District
Magi strate. But when the -subjective satisfaction of holder
of office who actually passed the detention order is put in
i ssue, the nere occupant of office cannot arrogate to
substitute the subjective satisfaction of the hol der of the
post who ‘actual | y passed the detention order. The subsequent
occupant can -speak from the record. But the subsequent
hol der of office has nade an affidavit as iif he was
subsequently satisfied a fact in connection wth record.
Here, the affidavit of ‘M. Brara the subsequent hol der of
office of Distt. Magistrate has to be ignored and one nust
reach the conclusion that the avernents nade by the detenu
have renai ned un-controverted. [592 B-D

JUDGVENT:

ORIG NAL JURISDICTION : Wit -Petition (Crimmnal) No.
1125 of 1982.

(Under article 32 of the Constitution of |ndia)

W-TH
Crimnal Appeal No. 488 of 1982.

(Appeal by special leave fromthe judgnent and order
dated 7-4-1982 of the Patna H gh Court (Ranchi Bench) in
Wit Jurisdiction Case No. 40 of 1982 (R

U. P. Singh for the Petitioner/Appellant.

D. CGoburdhan for the Respondent.

The Judgrment of the Court was delivered by

DESAI, J. By our order dated October 8, 1982, the order
of detention dated February 5, 1982, nmade by the District
Magi st rat e, Dhanbad, against detenu Biru Mahat o was quashed
and set aside by wus further stating that the reasons woul d
follow Here are the reasons.

Detenu Biru Mahato was arrested on January 13, 1982, on
the allegation that he was involved in two incidents which
occurred, first
587
at 5 p.m and the second at 5.30 p.m on January 12, 1982.
In the first occurrence detenu and his associates appear to
have commtted offences under ss. 341, 323 and 506 read with
s. 34 of the Indian Penal Code. F.I1.R led to registration
of the offences at Bagnara Police Station nunbered as
25(1)/82. F.1.R No. 24(1)/82 has been regi stered at Bagmara
Police Station for offences wunder ss. 307 and 323, |.P.C
After his arrest the detenu was confined in prison. In
respect of the first occurrence bail application of the
detenu was accepted but in respect of the second occurrence
the bail application was rejected by the learned District &
Sessi ons Judge, Dhanbad on February 12, 1982. In the nean
time the District Magistrate, Dhanbad, made an order on
February 5, 1982, in exercise of powers conferred by sub-
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section (2) read with sub-section (3) of section 3 of the
Nati onal Security Act, 1980 (‘Act’ for short), directing
that the detenu be detained so as to prevent himfrom acting
in any nmanner prejudicial to the maintenance of public
order. On February 10, 1982, grounds of detention were
served on the detenu in jail where he was already detai ned.
The grounds of detention referred to the two incidents which
occurred on January, 12, 1982. The detenu nmde a
representation on February 15, 1982, which was rejected by
the State Government on February 16, 1982. Case of the
detenu was referred to the Advisory Board and after receipt
of its report the State CGovernment confirmed the order of
detenti on.

Detenu perferred a petition for a wit of habeas corpus
in the H gh Court at Patna which was dismssed in |imne by
a Division Bench of “the High Court. Detenu has filed this
wit petition under Article 32 as also appeal by specia
| eave under Art: 136. Both the appeal and wit petition are
bei ng di sposed of by this common judgnent.

Two ‘contentions were canvassed on behal f of the detenu

(1) the date on which the detention order canme to be nmade
the detenu was already deprived of his liberty as he was
arrested and was confined in jail and, therefore, he was
al ready prevented from pursuing any activity which may prove
prejudicial to the maintenance of public  order, hence no
order of detention could be made against  him (ii) the
detaining authority was not even aware that the detenu was
already in jail and the order suffers fromthe vice of non-
application of mnd. In our opinion both the grounds are
wei ghty
588
and go to the root of the matter and would vitiate the
detention order.

Sub-section (2) of s. 3 of the Act confers power on the
Central CGovernment or the State Governnment to make an order
of detention with a viewto preventing any person  from
acting in any nanner prejudicial to the security of the
State from acting in any manner prejudicial to the
mai nt enance of public order, etc. In this case the detaining
authority has nade the order on being satisfied that it is
necessary to detain the detenu with a view to preventing him
fromacting in any manner prejudicial to the maintenance of
Public order. A preventive action postulates that if
preventive step is not taken the person sought to be
prevented may indulge into an activity prejudicial to the
mai nt enance of public order. In other words, wunless the
activity is interdicted by a preventive detention order the
activity which is being indulged into is likely to be
repeated. This is the postulate of the section. And this
i ndubitably transpires fromthe | anguage enpl oyed in sub-s.
(2) which says that the detention order can be nmade with a
view to preventing the person sought to be detained from
acting in any manner prejudicial to the maintenance of
public order. Now, if it is shown that the nan sought to be
prevented by a preventive order is already effectively
prevented, the power under sub-s. (2) of s. 3, if exercised,
would inmply that one who is already prevented is sought to
be further prevented which is not the nandate of the
section, and woul d appear taut ol ogous. An order for
preventive detention is made on the subjective satisfaction
of the detaining authority. The detaining authority before
exerci sing the power of preventive detention would take into
consi deration the past conduct or antecedent history of the
person and as a matter of fact it is largely fromthe prior
events showing the tendencies or inclinations of a man that
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an inference could be drawn whether he is likely even in the
future to act in a manner prejudicial to the nmintenance of
public order. If the subj ective satisfaction of the
detaining authority leads to this conclusion it can put an
end to the activity by making, a preventive detention order
(see U agar Singh v. State of Punjab, and Jagir Singh v.
State of Punjab).(1) Now, if the nan is already detai ned can
a detaining authority be said to have been subjectively
satisfied that a preventive detention order be made ? In
Ranmeshwar Shaw v. District Magistrate, Burdwan &
589
Anr. (1) this Court held that as an abstract proposition of
|aw the detention order can be made in respect of a person
who is already detained. But having said this, the Court
proceeded to observe as under
"As an abstract proposition of law, there may not
be any doubt that ~s. 3 (1) (a) does not preclude the
authority from passing an order of detention against a
person whilst ~he is in detention or in jail, but the
rel evant facts in connection wth the naking of the
order may  differ and that may nmake a difference in the
application of the principle that a detention order can

be passed against a person in jail. Take for instance,
a case where a person has been sentenced to rigorous
i mprisonnent for “ten years. It cannot be seriously

suggested that /soon after the sentence of inprisonnent
is pronounced on the person, the detaining authority
can nake an order directing the detention of the said
person after he is released fromjail at the end of the
period of the sentence inmposed on him 1n dealing with
this question, again the consideration of proximty of
time will not be irrelevant. On the other hand, if a
person who i s undergoing inprisonment, for a very short
period, say for a nonth or two or-so, and it is known
that he would soon be released fromjail, it may be
possible for the authority to consider the antecedent
history of the said person( and decide whether the
detention of the said person would be necessary after
he is released from jail and if the authority i's bona
fide satisfied that such detention is necessary, he can
make a valid order of detention a few days before the
person is likely to be rel eased. The antecedent history
and the past conduct on which the order of detention
woul d be based would, in such a case, be proxinate in
point of time and woul d have a rational connection with
the concl usion drawn by the authority that the
detention of the person after his rel ease i s necessary.
It may not be easy to discover such rational connection
between the antecedent history of the person who has
been sentenced to ten years rigorous inprisonnent and
the view that his detention should be ordered-after he
is released after running the whole of his sentence.
Therefore, we are satisfied that the question as

590
to whether an order of detention can be passed agai nst
a person who is in detention or injail, will always
have to be determined in the circunstances of each
case".

One can envisage a hypothetical case where a preventive
order may have to be made agai nst a person already confined
to jail or detained. But in such a situation as held by this
Court it must be present to the mnd of the detaining
authority that keeping in viewthe fact that the person is
already detained a preventive detention order is stil

necessary. The subjective satisfaction of the detaining
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authority must conprehend the very fact that the person
sought to be detained is already in jail or under detention
and yet a preventive detention order is a, compelling
necessity. If the subjective satisfaction is reached w thout
the awareness of this very relevant fact the detention order
islikely to be vitiated. But as stated by this Court it
wi ||l depend on the facts and circunstances of each case.

The view herein finds further support fromthe decision
of this Court in Vijay Kumar v. State of J & K and Os., (1)
wherein this Court recently held as under

"Preventive detention is resorted to, to thwart
future action. If the detenu is already in jail charged
with a serious offence, he is thereby prevented from
acting in a manner ~prejudicial to the security of the

State. Maybe, in a given case there yet may be the need

to order preventive detention of a person already in

jail. But in-such a situation the detaining authority
nmust di scl ose awareness of  the fact that the person
agai nst whom _an order of preventive detention is being
nmade is to the know edge of the authority already in
jail-_and yet for _conpelling reasons a preventive
detention order needs to be nade. There is nothing to

i ndi cate the awareness of the detaining authority that

detenu was alreadyin jail and yet the inmpugned order

is required to be made. This, in our opinion, clearly
exhi bits non-application of mnd and would result in
inval i dation of the order."

This leads us to the second linb of the subm ssion
Conceding that in a given case a preventive detention order
is required
591
to be nmade even against a person who is already in jail or
under detention and that the detaining authority shows its
awar eness of the fact situation and yet passes the detention
order, the detention order nust-showon the face of it that
the detaining authority was aware of the situation
O herwi se the detention order would suffer fromvice of non-
application of the nind. The awareness nust be of the fact
that the person against whomthe detention order is being
made is already under detention or in jail —in respect of
some offence. This would show that such a person is not-a
free person to indulge into a prejudicial activity which is
required to be prevented by a detention order. And this
awareness nust find its place either in the detention order
or in the affidavit justifying the detention ~order~ when
chall enged. In the absence of it, it woul d appear that the
detaining authority was not even aware of this vital fact
and nechanically proceeded to pass the order which would
unm st akably indicate that there was non-application of mnd
to the relevant facts and any order of such  serious
consequence when nmechanically passed wi thout application of
mnd is liable to be set aside as invalid.

Turning to the facts of this case the detention order
refers to Biru Mhato son of Mhan Mhato of Village
Jandi ha, P.S. Bagmara, Distt. Dhanbad. There is not even a
whi nper of the detenu being in jail for nearly three weeks
prior to the date on which the detention order was nade.

The detenu is referred to as one who is staying at a
certain place and is a free person. Assunming that this
inference from the nere description of the detenu in the
detention order is i mperm ssi bl e the af fidavit is
conspi cuously silent on this point. Not a word is said that
the detaining authority was aware of the fact that the
detenu was already in jail and vyet it became a compelling
necessity to pass the detention order. Therefore, the
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subj ective satisfaction arrived at clearly discloses a non-
application of mind to the relevant facts and the order is
vitiated.

M. UP. Singh, |learned counsel for the detenu urged
that this Court should not take into consideration the
affidavit filed by Dr. J.S. Brara on behalf of the
respondent. Dr. J. S. Barara, describing hinself as District
Magi st rat e, Dhanbad, has made the affidavit as if he was the
detaining authority. Wen this statenent was chal |l enged on
behal f of the detenu, M. CGoburdhan, |earned
592
counsel for the respondent went to the extreme |ength of
asserting that M. Brara was the detaining authority. At
that stage M. U P. Singh, |earned counsel for the detenu
produced the original order of detention signed by one Shri
D. Nand Kumar as District Magistrate. This was shown to M.
Goburdhan and he was wunable to sustain his subm ssion that
M. Brara who has filed the affidavit was the detaining
authority., In- fact, at one stage we were inclined to take a
very serious view of the conduct of M. Brara in naking the
affidavit-as if he is the detaining authority. In para 1 he
has described hinmself ~as District Mugistrate being the
detaining authority of the petitioner which statenent is not
borne out by the record. He may be the hol der of office of
District Magi strate. But when the subjective satisfaction of
hol der of office is put in issue the nmere occupant of office
cannot arrogate to substitute his subjective satisfaction
He may speak fromithe record but that is not the case here.
Therefore, the affidavit of M. Brara has to be ignored and
one nust reach the conclusion that the avernent nade by the
det enu have renmi ned uncontroverted.

For these reasons we have quashed and set ‘aside the
order of detention.

S R Appeal and Petition all owed.
593




