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The following Order of the Court was delivered

ORDER

1. W& have heard the | earned counsel for the parties at |ength.

2. The appel | ant Mohd. Magbool Tantray along with 17 others was tried for
of f ences puni shabl e under Sections 302/ 392/ 364 etc. of the Ranbir Pena

Code [for short ‘the RPC ] and Section 3(1) of the Terrorist and D sruptive
Activities (Prevention) Act, 1987 [hereinafter referred to as ‘'the TADA ]
for being involved in the abduction and nurder of fornmer MLA Mr Mistafa on
the 25th March, 1990. Eleven of the accused were discharged on the
statenent nade by the Public Prosecutor, three died during the pendency of
the trial and one absconded and three were brought to trial including the
appellant. In the trial three co-accused of the appellant herein were

acqui tted but the court relying on the evidence of various prosecution

wi tnesses and in particular on the confessional statenent given by the
appellant to the SSP M. A K Suri, convicted himfor offences punishable
under Section 364 read with Section 120B of the RPC and sentenced himto
undergo rigorous inprisonment for five years and to pay a fine of Rs.

1000/-, in default to undergo inprisonment for six months and under Section
3(2)(ii) of TADA to undergo rigorous inprisonment for 14 years and to pay a
fine of Rs. 5000/-, in default of paynent of fine to further undergo

i mprisonment for a period of one year, both the sentences to run
concurrently. The present appeal has been filed inpugning the judgnent of
the trial court as the appeal under TADA lies directly to the Suprene
Court.

3. M. Agrawal a, the | earned counsel for the appellant has not argued the
matter on nerits but has pointed out that in view of the above facts nore
particularly that el even out of 18 accused had been di scharged and the two
co-accused of the appellant herein had been acquitted vide the inpugned
judgrment and the additional fact that the trial had continued for al nost
twenty years and that the appellant had al so undergone al nost 11+ years of
the sentence and that he had nade a confession before the SSP which showed
his renorse it was appropriate that the sentence be reduced to that already
under gone.

4. For the proposition that in a case of a confession nade by a renorsefu
rependant convict sonme |eniency in the sentence was called for the | earned
counsel has placed reliance on the judgment of this Court in Gurdeep Singh
alias Deep v. State (Delhi Adm.) (2000) 1 SCC 498. The learned Solicitor
CGeneral has, however, pointed out that the appellant was one of the prine
novers in the incident which had led to the death of Mr Mistafa and as
Section 2 of TADA provided for a |life sentence, the appellant had al ready
been dealt with in a lenient way and no further latitude should be shown to
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5. It is indeed true that a conviction under the TADA is a very serious
matter and calls for a deterrent punishnent. At the sane time, the facts of
each case cannot be ignored. W see that all the co-accused of the
appel | ant have either been acquitted or have not been brought to trial. W
al so see fromthe record that the appell ant has expressed his regrets for
the circunstance which had ultimately led to the murder of Mr Mistafa. The
trial court has given a positive finding that the appellant was only

i nvol ved with the abduction part and had nothing to do with the rurder of
the MLA. W al so see fromthe record that appellant has undergone nore than
11+ years of the sentence after facing protracted a trial spread over

al nost 20 years. W have al so been told by M. Agrawal that he had been

rel eased on bail for a period of 1+ years and during this period his
conduct and behavi our had renai ned exenplary. W also notice that in Gurdip
Singh’s case (supra) this Court observed as under

"25. Before concluding we would |like to record our conscientious
feeling for the consideration by the legislature, if it deemfit ad
proper. Puni shnent to an accused in crininal jurisprudence is not
nmerely to puni sh the wongdoer but also to strike a warning to
those who are in the same sphere of crine or to those intending to
join in such crime. This punishnent is also to reform such

wr ongdoers not to commt such offence in future. The | ong procedure
and the arduous journey of the prosectuion to find the whole truth
is achi eved sonetines by turning on the accused as approvers. This
is by giving incentive to an accused to speak the truth w thout
fear of conviction. Now turning to the confessional statenent,
since it cones fromthe core of the heart through repentance, where
such accused is even ready to undertake the consequentia

puni shnment under the law, it is this area which needs sone

encour agenent to such an accused through sone respite nay be by
reduci ng the period of punishment, such incentive would transform
nore such incoming accused to confess and speak the truth. This my
help to transform an accused to reach the truth and bring to an end
successfully the prosecution of the case.™

6. W find that the aforesaid observations would apply to the present case
as well.

7. W, accordingly, while dismssing the appeal, reduce the sentence from
14 years to that al ready undergone.

8. The appeal stands di sposed of accordingly.




