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PETI TI ONER
SATYA NARAI N SI NGH ETC. ETC.

Vs.

RESPONDENT:
THE H GH COURT OF JUDI CATUREAT ALLAHABAD & ORS., ETC. ETC

DATE OF JUDGVENT27/11/1984

BENCH:
REDDY, O CHI NNAPPA (J)
BENCH:

REDDY, O CHI NNAPPA (J)
SEN, A P. (J)
VENKATARAM AH, E. S. (J)

Cl TATI ON
1985 AIR’ 308 1985 SCR. (2) 112
1985 SCC (1) 225 1984 SCALE (2)790
ACT:
Constitution of I ndi a - article 233 Appointnent

of District Judges-Interpretation of - Persons already in
servi ce cannot be /appointed District® Judges by direct
recruitnment. Clause(2) of Art.233 is -applicable only to
persons not already in the Service of the Union o r of the
State - Service here nmeans judicial service  Requirenent
of seven years practice at bar necessary only.in case of
persons not already in service

HEADNOTE

In response to an advertisenment by the H gh Court
of All ahabad, the petitioners, who were nmenbers of the Utar
Pradesh Judicial Service, applied to be appointed by direct
recruitnent to the Uttar Pradesh H gher Judicial Service.
The petitioners clainmed that they had acquired 7 years h
of practice at the bar even before their appointnent to
that Service. The Hi gh Court held that nenbers of the
Uttar Pradesh Judicial Service were not eligible to be
appointed by direct recruitnent to Utar Pradesh Hi gher

Judi cial Service. Before this Court the petitioners
submtted that a construction of Art. 233 of t he
Constitution which would render a nmenber of the Subordinate
Judi ci al Service ineligible for appointnent to the Higher

Judicial Service by direct recruitnent because of the
addi ti onal experience gained by himas a Judicial officer
woul d be both 11 unjust and paradoxi cal

Affirm ng the decision of the H gh Court and
di smi ssing the petitions,
N

HELD: Two points straightway project thenselves when
the two clauses of Art. 233 of the Constitution are read:
' The first clause deals with 'appointnents of persons to
be, and the posting and promotion of, district judges in

any State while the second cl ause is confined in its
application to persons not already in the service of the
Uni on or of the

113

State’. "Service of the Union or of the State’ has been

interpreted by A this Court to nean judicial service. Wile
the first clause mnmkes consultation by the Governor of the
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State with the High Court necessary, the second cl ause
requires that t he Hi gh Court nust recommend a person
for appoi nt ment as a District Judge. It is only in
respect of the persons covered by the second clause that
there is a requirenment that person shall be eligible for
appoi ntnent as District Judge if he has been an advocate or
a pleader for not less than 7 years. In other words, in the
case of candi dates who are not nmenmbers of a Judicia
Service t hey nmust have been advocates or pleaders for
not less than 7 years and they have to be recomended by
the H gh Court before they nmay be appointed as District
Judges, while in the case of candi dates who are nenbers of a
Judicial Service the 7 'years rule has no application but
there has to be consultation with the Hgh Court. A clear
distinction is made between the two sources of recruitment
and t he di chotony is maintained. The two streans are
separate until they cone together by appointrment. [116 DG

Rantshwar Dayal~ v. Stat of Punjab, [196112 SCR 874
and Chander Mohan~ v. State of Utar Pradesh, [1967] | SCR
77, referred to.

JUDGVENT:

original Jurisdiction: Wit Petition Nos. 16087 of
1984, 728 of 1981 and 15926 of 1984.

Under Article 32 of the Constitution of -l ndia.

L. N. Si nha, M's. Shyam a Pappu, Arvind Kumar, R
D. Upadhya and C.K Ratnaparkhi for the Petitioner in
WP. Nos. 15926/ 84 & 16087/ 84.

K. K Venugopal , Arvind- Kumar and Ms. Laxm Arvind
the Petitioner in WP. No. 728 of 1981. F

Copal Subramaniam and Ms. Shobha Dikshit for the
Respondent s.

The Judgrment of the Court was delivered by

CHI NNAPPA  REDDY, J. The petitioners in the  severa
wit petitions now before us as well as the appellants
in Civil Appeal No. 548 of 1982 and the petitioners in Wit
Petition Nos. 6346- H
114
6351 of 1980 which we dism ssed on 11th Cct ober, 1984 were
menber s of the Uttar Pradesh Judicial Service in 1980 when
al | of them in response to an advertisenent by the High
Court of Al | ahabad, applied to be appointed by direct
recruitnment to the Utar Pradesh Hi gher Judicial Service.
They clained that each of them had conpleted 7 years of
practice at the bar even before their appointnent to the
Uttar Pradesh Judici al Service and were,  therefore,
eligible to be appointed by direct recruitnent to the
Hi gher Judicial Service. As there was a question about the
eligibility of menbers of the Utar Pradesh  Judicia
Service to appointnent by direct recruitment to the Hi gher
Judi ci al Service, some of themfiled wit petitions.in the
Al | ahabad High Court the said petitions were dism ssed and
it was held that nenbers of the Utar Pradesh Judicia
Service were not eligible to be appointed by direct
recruitnment to the Uttar Pradesh Higher Judicial Service.
Cvil Appeal No. 548 of 1982 was filed in this Court after
obt ai ni ng special | eave under Art. 136 of t he
Consti tution. By virtue of the inter in order passed by
this Court, nmembers of the Utar Pradesh Judicial Service,
who desired to appear at the examination and selection
were allowed to so appear, but the result of the
sel ection was made subject to the outcone of the civi
appeal and the wit petitions inthis Court. The civi
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appeal and sonme of the wit petitions were dism ssed by
us on Cctober 11, 1984. The remaining wit petitions are
now before us. Shri Lal Narain Sinha and Shri K K Venu

gopal , Learned Counsel who appeared for the petitioners,
tried to persuade us to re-open the issue, which had been
concl uded by our decision on Cctober 11, 1984. Having
heard them we are not satisfied that there is any reason
for re-opening the issue. Wen we dismssed the civi
appeal and the wit petitions on the former occasion, we
were content to nerely affirmthe judgment of the H gh Court
of Al | ahabad wi t hout giving our own reasons. |In view of
the argunents advanced, we consider that it nmay be better
for us to indicate briefly our reasons.

The subm ssion of ~ Shri Lal Narain Sinha and Shr
K. K. Venu gopal was that there was no constitutiona
i nhi bition against menbers of any Subordinate Judicia
Servi ce seeking tobe appointed as District Judges by direct
recrui tment provided they had conpleted 7 years’ practice
st the! bar. The submi ssion of the |earned counsel was that
nmenbers of the Subordinate Judiciary, who had
115

put in 7 years' practice at the bar before joining
the Subordi nate A Judicial Service and who had gained
experi ence as Judi cial of ficers by joining the

Subordi nate Judicial ~Service ought to be considered better
fitted for appointnent as District Judges because of the
addi ti onal experience gai ned by them rather than be
penal i sed for that reason. The |earned counsel subnitted
t hat a construction. of Art. 233 of the Constitution which
woul d render a nmenber of the Subordinate Judicial Service
ineligible for appoi ntnent to the Hi gher Judicial Service
because of the additi onal gai ned by himas a Judicia
of ficer woul d be bot h unj ust and paradoxical. It was
al so suggested that it would be extrenely anomalous if a
menber of the Uttar Pradesh Judici-al Service who, on the
present construction of Art. 233 is ineligible for
appointnent as a District Judge by direct recruitment, is
nevert hel ess eligible to be appointed as a judge of the
H gh Court by reason of Art. 217(2) (aa.) on the other hand
Sri Gopala Subramanium |earned counsel for -the respondent
urged that there was a clear demarcation in the
Constitution between two sources of recruitnment nanely:
(1). those who were in the service of a State or Union
and (2). those who were not in such service. He contended
that the second clause of Art. 233 ! was attracted only to
t he second source and in respect of candi dates from
that source the further qualification of 7 years as an
advocate or a pleader was made obligatory. for
eligibility. According to M. Gopala Subramanium a plain
reading of both the clauses of Art. 233 showed that while
the second clause of Art. 233 was appl i cabl e only to
those who were not already in service, the first clause
was applicable to those who were already in service. He
urged that any other construction would | ead to anomalous
and absurd consequences such as a junior nenber of the
Subor di nat e Judi ci al Service taking a leap, as it were,
over senior menbers of the Judicial Service wth 1long
records of neritorious service. Both sides relied upon the
decisions of this Court in Raneshwar Dayal v. State of
Punj ab(l) and Chander Mhan v. State of Uttar Pradesh(2).

(1) [1961] 2 S.C R 874.

(2) [1967] 1 S.CR 77.
116
Article 233 is as follows: -

"233(1) Appoi ntments  of persons to be, and the
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posting and pronotion of, district judges in any State
shal | be nade by the CGover
nor of the State in consultation with the H gh Court
exercising jurisdiction in relation to such State.
(2) A person not already in the service of the Union
or of the State shall only be eligible to be appointed
a district judge if he has been for not |ess than
seven years as an advocate or pleader and is
recommended by the Hi gh Court for appointnent."
Two poi nt straightway project thenselves when t he
two cl auses of Art. 233 are read:

The first clause deals with "appointnments of persons to be,
and the posting and pronotion of, district judges in any
State’ while the second clause is confined in its
application to persons 'not already in the service of the
Union or of the State’'. W nmay nmention here that Service
of the Union or of the State’ has been interpreted by this
Court to mean judicial service. Again while the first
cl ause nake consultation by the Governor of the State with
the H gh ' Court necessary, the second clause requires that
the High Court nust recommend a person for appointnment as a
District Judge. It is only inrespect of the persons covered
by the second clause that there is a requirenent that a

person shal | be eligible for appointnment as District
Judge if he has been an advocate or a pl eader for not
| ess than 7 years. /n other words, in t he case of

candi dates who are not nenbers of a Judicial Service
they nmust have been' advocates or pleaders for not |ess
t han 7 years and they have to be reconmended by the High
Court before t hey may be appointed as District Judges,
whi | e in t he case of candi dates who are menbers of a
Judi cial Service the 7 years rule has no application but
there has to be consultation with H gh Court. A clear
distinction is nmade bet ween t he two sources of
recruitment and the dichotomy ~is rmmintained. The t wo
st reamns are separate wuntil they come together by
appoi nt nent. Qovi ously the sane slip cannot sail 'both the
st reamns si mul t aneousl y. The dichotony is clearly brought
out by S. K Das, J. in Raneshwar Dayal v. State of Punjab
(supra) where he observes:
117
".. Article 233 is a self contained provision
regarding A the appoi ntnent of District Judges. As
to a per son who is already in the service of the
Union or of the State, no special qualifications are
laid down and under cl. (1) the Governor can appoint
such a person as a district judge in consul tation
with the relevant High Court. As to a | person_ not
already in service, a qualification is |laid dow in cl
(2) and all that is required is that he should be an
advocate or pl eader of seven years’ standing:"
Again dealing with the cases of Harbans Singh and Sawhney it
was observed, "W consider that even if we proceed on the
footing that bot h those persons were recruited fromthe
Bar and their appointment has to be tested by the
requi renents of Clause(2), we nmust hold that they fulfilled

those requirenents". Clearly the Court was expressing
the viewthat it was in the case of recruitment from
the Bar, distinguished from Judicial Service that the

requirements of C. (2) had to be fulfilled. W may al so add
here earlier the Court also expressed the view, "...we do
not think that d. (2) of Art. 233 can be interpreted in the
light of the Explanation added to Articles 124 and 217."

In Chandra Mbhan v. State of Utar Pradesh (supra)
Subba Rao, C.J. after referring to Articles 233,234, 235,
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236 and 237 stated,- E

"The gi st of the said provisions nay be stated
thus: Appoi ntnents of persons to be, and the posting and pro
notion of, district judges in any State shall be nade by the
CGovernor of the State. There are two sources of recruitnment,
nanely, (i) service or the Union or of the State and (ii)
nmenbers of Bar. The said judges fromthe first source are
appointed in consultation with the Hi gh Court and those
fromthe second source are appointed on the reconmendation
of the H gh Court. But in the case of appointnents of
persons to the judicial service other than as district
judges, they wll be nade by the Governor of the State in
accordance with rules franed by himin consultation with the
Hi gh Court and the Public Service Commission. But the High

Court has control over ~all ‘the district courts and courts
subor di nat e thereto, subject to certain prescri bed
limtations."

118

Subba Rao, CJ. then proceeded to consider whether the
CGovernment _coul d -~ appoint as - district judges persons from
services other than the judicial ~service. After pointing
out that Art. 233(1) was a declaration of the general power
of the Governor in the matter of appointnent of district
judges and he did not lay down the qualifications of the
candi dates to be appointed or denoted the sources from
which the recruitnent had to be nade, he proceeded to state,
"But the sources of recruitnment are indicated in cl
(2) thereof. Under cl. (2 of Are. 233 two sources are
gi ven nanel vy, (i) persons in the service of the
Union or of the State, and (ii) advocate or pleader."”
Posi ng the question whether the expression "the
servi ce of the Union or of the State" neant any service of
t he Uni on or of t he State or whether it neant the

j udi ci al service of the Uni on or of the State, the
| earned Chi ef Justice enmphatically held that the
expression "the service" in Art. 233(2) could only mean
the judicial service. But he did not mnean by the above

st at enent that persons who are already in the service
on the recomendation by the High Court can be appointed
as District Judges, overlooking the  clains of all other
Seniors in the Subordinate Judiciary Contrary to Art. 14 and
Art. 16 of the Constitution

Thus we see that the two decisions do not support
the contention advanced on behalf of the petitioners but,
to the extent that they go, they certainly advance the
case of the respondents. W therefore, see no reason to

depart from the vi ew al ready t aken by us and we
accordingly dismss the wit petitions.
H. S. K Petitions di sm ssed.
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