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1. Leave granted

2. Chal l enge in this appeal is to the judgnment of a |earned
Si ngl e Judge of the Del hi Hi gh Court dismssing the G vi

Revi sion Petition filed by the appellant. By the inpugned
order the view expressed by | earned Additional District Judge
deciding a prelimnary issue was upheld. Learned Additiona
District Judge had held that the petition for grant of Letters of
Admi nistration of WIl dated 9.9.1991 purportedly executed by

| ate Sh. Mohi nder Singh Khandpur was not barred by

[imtation and was nai ntai nabl e.

3. The factual position needs to be noted in a nutshell as an
interesting question of law is involved for the resolution of
whi ch factual details are not rel evant.

4, Appel lant’s stand all through was that the testator-
Mohi nder Si ngh Khandpur has expired on 5.10.1995 and the
petition under Section 278 of the Indian Succession Act, 1925
(in short the "Act’) for grant of Letters of Admi nistration was
filed on 7.8.2002, and therefore, the same was barred by
[imtation. Learned Additional District Judge after referring to
Section 232 of the Act held that the cause of action in favour
of the respondent Nos. 1 to 3 had arisen only when the

Probate Petition No. 22 of 1996 filed by Ms.  Nirmal Jeet Kaur-
respondent No. 5 was withdrawn on 9.8.1999 and therefore

the Petition for grant of Letters of Administration filed on
7.8.2002 was filed within three years and therefore was within
time.

5. The order was chal | enged before the Hi gh Court.

Appel lant’s stand was that Article 137 of the Limtation Act,
1963 (in short 'Limtation Act’) had application. It was
submitted that Article 137 of the Limtation Act has clear
application and the application for grant of letters of
Admi ni stration was filed beyond the specul ated tine.

6. The Hi gh Court observed that Article 137 of the
Limtation Act does not apply to proceedi ngs or grant of
Probate/Letters of Administration and therefore the view of the
| earned Additional District Judge was correct. Reliance was

pl aced on a Division Bench of the Del hi H gh Court in the case
of S.S. Lal v. Vishnu Mttal Coel [112 (2004)DLT 877]

7. The Hi gh Court noted that there was no dispute that

Ms. Nirmal Jeet Kaur had filed a Probate Petition in the court
of District Judge which was nunbered as Probate Case No. 22
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of 1996 for grant of Probate in respect of will dated 9.9.1991
after the death of Mhinder Singh Khandpur. The said

petition was withdrawn on 9.8.1999. An application was filed
by the present respondent Nos. 1 to 3 for being transposed as
applicants in the application but the said application was

di smissed with right and liberty granted to the present
respondent nos. 1 to 3 to initiate appropriate proceedings.

8. In support of the appeal, |earned counsel for the
appel l ant subnmitted that the ngh Court’s view that Article
137 of the Linmitation Act was not applicable is incorrect. It is

submitted that right to apply in ternms of Article 137 accrued
when there was a di spute about genui neness of the WII.
Therefore it was submtted that the view of the H gh Court is
cl early unsustai nabl e.

9. On the other hand, |earned counsel for the
respondents subnmitted that the right to apply for grant of
Letters of Administrations is a continuing right and the
starting point is the happening of an event. |In the instant
case, after the petition for grant of probate was wi thdrawn
the event arose. Further while permtting wthdrawal,
liberty was granted to the present respondent nos. 1 to 3
to initiate appropriate  proceedi ngs.

10. Two questions need to be addressed in this appeal
Firstly, about the applicability of Article 137 of the
Limtation Act and secondly even if it is applicable

whet her the petition was within tine.

11. In The Kerala State Electricity Board, Trivandrum v.
T.P. Kunhaliuma [1976 (4) SCC 634] it was inter alia
observed as foll ows:

"18. The alteration of the division as well

as the change in the collocation of words in

Article 137 of the Limtation Act, 1963

conpared with Article 181 of the 1908

Limtation Act shows that applications

contenpl ated under Article 137 are not

applications confined to the Code of Civi

Procedure. In the 1908 Limtation Act there

was no division between applications in

speci fied cases and other applications as in

the 1963 Linitation Act. The words "any

ot her application” under Article 137 cannot

be said on the principle of ejusdem generis

to be applications under the Civil Procedure

Code other than those nentioned in Part | of

the third division. Any other application

under Article 137 woul d be petition or any

application under any Act. But it has to be

an application to a court for the reason that

Sections 4 and 5 of the 1963 Limtation Act

speak of expiry of prescribed period when

court is closed and extension of prescribed

period if applicant or the appellant satisfies

the court that he had sufficient cause for

not preferring the appeal or meking the

application during such period.

22. The conclusion we reach is that

Article 137 of the 1963 Limtation Act wll
apply to any petition or application filed
under any Act to a civil court. Wth respect
we differ fromthe view taken by the two-

j udge bench of this Court in Athan

Muni ci pal Council case2 and hol d that

Article 137 of the 1963 Linmitation Act is not
confined to applications contenplated by or
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under the Code of Civil Procedure. The

petition in the present case was to the
District Judge as a court. The petition was

one contenpl ated by the Tel egraph Act for
judicial decision. The petition is an
application falling within the scope of Article
137 of the 1963 Limtation Act."

12. In terns of the aforesaid judgnment any application
to Civil Court under the Act is covered by Article 137.

The application is nmade in terns of Section 264 of the

Act to the District Judge. Section 2(bb) of the Act defines
the District Judge to be Judge of Principal Cvil Court.

13. Further in S.S. Rathore v. State of MP. [1989(4)
SCC 582] it was inter-alia stated as foll ows:

"5. Appellant’s counsel placed before us

the residuary Article 113 and had referred
to a few deci sions of sone High Courts

where in ‘a situation as here reliance was

pl aced on that article. It is unnecessary to
refer to those decisions as on the authority
of the judgnent of this Court in the case of
Pierce Leslie & Co. 'Ltd. v. Violet
Quchterl ony Wapshare3 it nust be held

that Article 113 of the Act of 1963,
corresponding to Article 120 of the old Act,
is a general one and would apply to suits

to which no other article in the schedul e
applies.”

14. Article 137 of the Limtation Act reads as foll ows:

"137. Description of application: Any

ot her application for which no period of
[imtation is provided el sewhere in the

Di vi si on.

Period of Limtation: Three Years
Time from which period begins to run

VWen the right to apply accrues."

The crucial expression in the petitionis "right to apply". In
vi ew of what has been stated by this Court, Article 137 is
clearly applicable to the petition for grant of Letters of

Admi ni stration. As rightly observed by the High Court in such
proceedi ngs the application nerely seeks recognition fromthe
Court to performa duty because of the nature of the
proceedings it is a continuing right. The Division Bench of the
Del hi Hi gh Court referred to several decisions. One of them
was S. Krishnaswami and etc. etc. v. E. Ramiah (AR 1991
Madras 214). |In para 17 of the said judgnment it was noted as
fol | ows:

"17. In a proceeding, or in other words, in

an application filed for grant of probate or

letters of administration, no right is

asserted or clainmed by the applicant. The

applicant only seeks recognition of the

Court to performa duty. Probate or letter

of Adm nistration issued by a conpetent

Court is conclusive proof of the |ega

character throughout the world. An

assessnent of the rel evant provisions of

the I ndian Succession Act, 1925 does not
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convey a neaning that by the Proceedings
filed for grant of probate or letters of
admini stration, no rights of the applicant
are settled or secured in the | egal sense.
The author of the testament has cast the
duty with regard to the adm nistration of
his estate, and the applicant for probate
or letters of administration only seeks the
perm ssion of the Court to performthat
duty. There is only a seeking of
recognition fromthe Court to performthe
duty. That duty is only noral and it is not
| egal. There is no | aw which conpels the
applicant to file the proceedi ngs for
probate or letters of admnistration. Wth
a view to discharge the noral duty, the
appl i cant seeks recognition fromthe

Court to performthe duty. It wll be
legitimate to conclude that the

proceedings filed for grant of probate or
letters of administration is not an action
inlaw Hence, it is very difficult to and it
will not be in order to construe the
proceedi ngs for grant of probate or letters
of adm nistration as applications com ng
within the neaning of an 'application’

under Art. 137 of the Limtation Act,

1963."

15. Though the nature of the petition has been rightly
described by the H gh Court, it was not correct in observing
that the application for grant of probate or letters of
Admi nistration is not covered by Article 137 of the Limtation
Act. Sanme is not correct in view of what has been stated in The
Kerala State Electricity Board s case (supra).

16. Simlarly reference was nmade to a decision of the
Bonbay Hi gh Court’s case in Vasudev Daul at ram

Sadar angani v Sajni Prem Lal wani (AR 1983 Bom 268).

Para 16 reads as foll ows:

"16. Rejecting M. Dal apatrai’s contention, |

summari se my concl usi ons thus: --

(a) under the Limtation Act no period is advisedly
prescribed within which an application for probate,
letters of administration or succession certificate

must be nade

(b) the assunption that under Article 137 the right

to apply necessarily accrues on the date of the

death of the deceased, is unwarranted,;

(c) such an application is for the Court’s pernission

to performa legal duty created by a WII or for
recognition as a testanmentary trustee and is a

conti nuous right which can be exercised any tine

after the death of the deceased, as long as the right

to do so survives and the object of the trust exists or
any part of the trust, if created, remains to be

execut ed;

(d) the right to apply woul d accrue when it becones
necessary to apply which may not necessarily be

within 3 years formthe date of he deceased s death.

(e) delay beyond 3 years after the deceased s death

woul d arouse suspi cion and greater the del ay,

greater would be the suspicion

(f) such delay nust be explai ned, but cannot be

equated with the absolute bar of limtation; and

(g) once execution and attestation are proved,
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suspi cion of delay no | onger operates"”.

17. The conclusion 'b’ is not correct while the
conclusion "¢’ is the correct position of |aw

18. In view of the factual scenario, the right to apply

actually arose on 9.8.1999 when the proceedi ngs were
withdrawn by Snt. Nirmal Jeet Kaur. Since the petition
was filed within three years, the same was within tine
and therefore the appeal is without nmerit, deserves

di sm ssal, which we direct but in the circunstances

wi t hout any order as to costs.




