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Dr. ARIJIT PASAYAT, J.

Chal | enge in these appeals is to the judgnent
rendered by a Division Bench of the Al ahabad Hi gh Court,
inter-alia, directing that the | ease granted to the appell ant
in Gvil Appeal No.6211 and Civil Appeal No. 159 of 2001
be cancelled. Certain other directions given are subject
matter of challenge in the other appeal. Al constructions
made were al so directed to be denolished.

A brief reference to the factual aspects would suffice:

A petition styled to be a "public interest litigation"
was filed before the All ahabad H gh Court primarily
maki ng a gri evance that the park known as the Conpany
Bagh has ceased to be a park and illegal |eases have been
granted and constructi ons have been put up in alleged
violation of the provisions of the Uttar Pradesh Parks,
Pl aygrounds and Open Spaces (Preservation and
Regul ation) Act, 1975 (in short the "Act'). The wit petition
was di sposed of with certain directions. The State
CGovernment field special |eave petition before this Court
guestioni ng correctness of the order passed. The sane
was di sposed of by order dated 9.4.1991 with the follow ng
order:

"After hearing the parties for a

consi derabl e period of tine, we think it wll
be just and fair to pass the follow ng
directions: -

i) The High Court will drop the
proceedi ngs for contenpt;

i) The High Court will hear all the
parties and will try to solve the
probl em regardi ng the shifting of the
stadi um and other problenms in a

fitting manner after taking

suggestions, if any, given by the
parties as well as by the State
Government as in our opinion, the

H gh Court will be the fitting and
proper authority to dispose of the
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matter in order to pronote public
interest; and

(iii) The Hi gh Court will hear all the
parties appearing before the Court.

Pursuant to the directions of this Court all the
parties were heard and the respective stand was
consi dered. The Hi gh Court by the inpugned order which
is conmon to these appeals held that there has been cl ear
viol ation of the provisions of the Act and the Uttar Pradesh
Urban Pl anni ng and Devel opnent Act, 1973 (in short
' Devel opnent Act’). The appell ants have questi oned
correctness of the view expressed by the Hi gh Court on
several grounds. Primarily it is contended that there was
no challenge to the lease granted to any of them There
was not even any prayer for cancellation of any |ease. Al
the | eases were executed long tinme back i.e. much before
the Act and the Devel opnent Act were enacted. The
appel | ant's were inpleaded inthe wit petition by this
Court’s direction as they were not parties when the matter
was earlier disposed of.” There was no challenge in the
wit petition to any unauthorized construction. The
constructi ons made by the appellants were clearly
aut horized. The original wit petitioners have not nade
any grievance so far ;as the present appellants are
concerned and the wit petition was filed naki ng
grievances to a linmted extent whi ch have nothing to do
with the | eases granted to the appellants. Therefore, the
directions as given cannot be naintained.

Learned counsel for the Al ahabad Devel opnent

Aut hority has stated that the inmpugned order virtually
rul es out any devel opnental activity and even nullifies
wor ks al ready done.

We find that the H gh Court has unnecessarily
enl arged the scope of the wit petition. Though in a
public interest litigation it is permssible to take note of
the necessary/connected matters; the position was not so
in the present case. Challenge was not to the grant of
| ease. There was no averment made in petition that the
constructions by the appellants were unauthorized. 1In the
wit petition a few officers were inpl eaded.

The High Court was not justified in directing
cancel | ati on of | ease.

Sections 6, 7 and 8 of the Act have rel evance. They
read as follows.

"6. Prohi bition of the use of parks,

pl aygrounds and open spaces in certain
cases \ 026 No park, playground or open
space, specified in the list published under
Section 3 or Section 4, as the case nmay be,
shal | except with the previous sanction of
the prescribed authority, be used for any
pur pose ot her than the purpose for which

it was used on the date i mediately
precedi ng the date of commencenent of

this Act.

7. Mai nt enance of parks, playgrounds
and open spaces. \026 The | ocal authority
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shall maintain in a clean and proper
condition all parks, playgrounds and open
spaces belonging to or vested in it and
included in the list published under
Section 3 or Section 4.

8. Prohi bition of construction of
buil di ngs, etc. 1026 No person shall except
with the previous sanction of the
prescribed authority, construct any

buil ding or put any structure likely to
affect the utility of the park, playgrounds
and open space specifiedin the |ist
publ i shed under Section 3 or Section 4."

Above being the position, we dispose of these appeals
with the follow ng directions.

(1) The parties were not required to place any
material regarding validity of |eases as that was
not the subject matter of challenge in the wit
petition. It would be relevant to note that
Sections 6, 7 and 8 of the Act which have

rel evance so far as the present dispute is
concerned. Section 6 deals with prohibition of
the use of parks, playgrounds and open spaces
in certain cases. | A bare reading of the provision
i ndi cates that no park, playground or space
shal | except with the previous sanction of the
prescri bed authority be used for any purpose

ot her than the purpose for which it was used on
the date i medi ately precedi ng the date of
comencement of the Act. Therefore, if on-the
date of commencement of the Act a park

pl ayground or open space was being used for a
particul ar purpose the sanme can be conti nued.
(2) Under Section 8 there is prohibition on
construction of buildings etc. except with the
previ ous sanction of the prescribed authority.
That obvi ously means that construction of

buil dings etc. can be done with the previous
sanction of the prescribed authority. The High
Court has not taken note of the effect of
Sections 6 and 7 of the Act as quoted above.
The State Government is directed to find out
(a) If there is any encroachnent.

(b) If there is violation of any terns of
the Act after taking note of Secitons

6, 7 and 8 thereof.

(c) The existing Master plans have to
operate and the effect thereof is also

to be considered by the appropriate

aut hority.

It is for the All ahabad Devel opnent

Authority to find out whether there is any

viol ati on of the Devel opnent Act and if there is
any, it is open to the authority to take such
action as is warranted, as provided in |aw

To the aforesaid extent the appeals are all owed.
Costs made easy.




