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S.B. Sinha, J

I dentical questions of fact and | aw being involved in these appeal s and
the wit petition, they were taken up for hearing together and are being
di sposed of by this common judgnment. H ndu Nadars, represented by the
H ndu Nadar Corporation, a society registered under the Societies
Regi stration Act, 1860, are admittedly educationally and socially backward.
The question as regards the extent of reservati on between H ndu Nadars and
those who were converted into Christianity (Christian Nadars \026 S| UC
Nadars) had been the subject matter of dispute for a long tinme. They have al
al ong been treated as belonging to separate and distinct class. According to
the Hindu Nadars they have all al ong been nore socially and educationally
backward than the SIUC Nadars. Both the said categories of Nadars,
however, admittedly come within the purview of Qher Backward C asses.
40% reservation was allowed to the Qther Backward Classes by a
Notification dated 17.12.1958, by the State of Kerala, the division whereof is
as under:

14 to Ezhavas & Thiyyas

10 to Muslins

5to Latin Catholics, SIUC & Angl o | ndi ans

1 to Backward Christians (O her Christians)

10 to @ her Backward Cl asses ("remai ning OBCs")
put together.

Hi ndu Nadars fell in the category of O her Backward Classes and thus
they were entitled to reservation fromanongst the 10 seats reserved for the
remai ni ng "Qt her Backward Cl asses" whereas the Christian Nadars fell in

the category of Southern India Undivided Church ("SIUC ). In the said
notification, backward communities in the State of Kerala were shown as
under :

1. Agasa

2. Anbal akar an

3. Angl o | ndi an

15. Ezhava

16. Eshavat h

22. H ndu Nadar

49. & her Chri stians-Pul ayas, Parayas, and other SC or BC

menbers converted to Christianity.
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59. SIUC
(Enphasi s suppl i ed)

However, in the year 1963, 5% reservation which was earlier

prescribed for the Latin Catholics SIUC and Angl o-1ndi ans taken toget her
was broken up into: (i) 4%of Latin Catholics, (ii) 1% for SIUC and Anglo
I ndi ans together, whereas Hi ndu Nadars continued to be a part of the
remai ni ng Gt her Backward Cl asses (' OBC ) group. Pursuant to or in
furtherance of a CGovernment order issued on 13th Decenber, 1978, an
amendnment was made in the Kerala State & Subordi nate Services Rul es,

1958, stating:

"CGovernnent, however, consider that sone
changes to the existing percentage of
reservations are necessary-in the light of the
data col |l ected by them subsequent to the receipt
of the Nettur Comm ssion’s Report, and are

pel ased to issue the foll ow ng orders:

Latin Catholics and Anglo Indians will form one
group and will have a reservation of 4 per cent.
Covernment consi der that the Nadar

Conmunity (both Nadars presently included in
SIUC and Hi ndu Nadars) deserve to be treated
separately in the matter of reservation-and hence
they will be allowed a reservation of "1 per
cent.".......

"(i1) For all direct recruitnent other than to
Class |V posts - The percentage of reservation
will be 14 per cent Ezhavas (existing), 12
percent to Muslins (an increase of 2 percent is
fully justified in view of their inadequate
representation), 4 per cent of Latin Catholics
and Angl o Indians, 1 per cent of Nadars (H ndu
Nadars and Nadars presently included in SIUQ,

1 per cent for Schedul ed Caste converts to
Chistianity (existing), 3 per cent to the group
consi sting of Asari, Kanmala Vi swakarma, etc.,
listed in the Annexure to this GO, 1 per cent of
Dheevara and 4 per cent for O her Backward

Cl asses, Other than those specifically nentioned
above."

Yet again on 6.9.1967, a revised |list of OBC was published wherein
H ndu Nadars were placed at Serial No.23 and SIUC, including Christian
Nadars, were placed at Serial No.64.

By a Governnent order dated 13.12.1978, both the Nadar

conmunities were directed to form separate groups for the purpose of
reservation and were to be given 1% reservation together for all posts in the
foll owi ng ternmns:

..... Latin Catholics and Anglo Indians wll

fromone group and will have a reservation of

4 per cent. Governnent consider that the

Nadar Community (both Nadars presently

i ncluded in SIUC and Hi ndu Nadars) deserve

to be treated separately in the matter of

reservation and hence they will be allowed a

reservation of 1 per cent. The 22 communities

like Asari, Kammual as, Viswakarma, et., given

in the Annexure to this order will be grouped

together and they will be treated as one group

and given separate reservation. Their
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reservation will be 2 per cent. The Dheevara
Conmunity will have a separate reservation of
2 per cent. Al other backward cl asses as
notified ..........

For all direct recruitnment other than to d ass
|V posts - The percentage of reservation wll
be 14 per cent Ezhavas (existing), 12 percent
to Muslims (an increase of 2 percent is fully
justified in view of their inadequate
representation), 4 per cent of Latin Catholics
and Angl o Indians, 1 per cent of Nadars

(H ndu Nadars and Nadars presently included

in SIUC), 1 per cent for Schedul ed Caste
converts to Chistianity (existing), 3 per cent to
the group consisting of Asari, Kammala

Vi swakarma, etc., listed'in the Annexure to
this GO, 1 per cent of Dheevara and 4 per
cent for O her Backward C asses, Oher than
those specifically nentioned above."

Pursuant to or in furtherance of the said Governnent order, Kerala

State & Subordi nate Services Rules were al so anended in the year 1979, in
terns whereof Rule 2, 3 & 17 stood anended and a Schedul e was appended

to the Act, in the/'following terns :

"2. Amendnent of Schedule to Part I---1nthe

Keral a State Subordinate Services Rules, 1958,
(hereinafter referred to as the said rules), on Part
I, inList Il of the Schedul e, under the sub-
headi ng "1. Throughout the State"-

3. after the item’'48, Muslim, the following item
shal | be inserted, nanely:-

"49. Nadars (H ndu Nadars and Nadars i ncl uded
in SIuUQ*"

(4) for item64, the following itemshall be
substituted, nanely:-

"64. SIUC. (excluding Nadars specified in item

49) "

3. Anendrent of rule 17,-- In part Il of the said
rule 17, the followi ng rule shall be substituted,
nanel y: -

"17(1) The grouping of O her Backward Cl asses
for the above purpose shall be as indicated
bel ow: -

1. Ezhavas, Thiyyas and Bill avas
2. Muslins
3. Latin Catholics and Angl o | ndians

Serial No.64 which earlier read as only SIUC thereby including
Christian Nadars as well, were amended to read as SI UC (excluding the
Nadars specified in Item No. 49).

Thus, by reason of the said notification the 'Nadars’ irrespective of
their religion were given 1% reservation under the Rules. By reason of a
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Notification dated 13.12.1982, however, the rules were further anmended

nodi fyi ng the extent of reservation given to Nadars as a group from 1% for
all posts to 3% for posts included in the Kerala Last Grade Service and 2%
for other posts.

Aggri eved by and dissatisfied with the said notifications, the H ndu

Nadar Corporation filed a wit petition before the Kerala H gh Court. The
H gh Court by reason of the inpugned judgnent dated 28.08.2000, allowed
the said wit petition stating:

"I'n view of the above nentioned facts and
circunmstances we find it difficult to sustain
Government order, Ext. R4(m) as well as Exts.
P.2 and P.3 notifications, diluting the
percentage of reservation for Hi ndu Nadars.
We nake it clear that H ndu Nadars shoul d
continue to be treated as a separate class for
the purpose of Article 16(4) of the
Constitution. So also, Nadars converted to

SI UC shoul d form-anot her cat egory. Under

such circunstances, H ndu Nadars would

remain as a separate class by thenselves in
item No. 49 and Nadars converted to SIUC
woul d come within item No.64 of the Kerala
State and Subordi nate Services Rules, 1958.
W nmeke it clear that the above decl aration
woul d operate only prospectively. Al

appoi ntnents hitherto made on the basi's of

i mpugned orders would not be di sturbed.
However, for the purpose of future
appoi nt nents, Hi ndu Nadars will have to be
treated as a separate class. It is so declared.
Order, Ext. R4(nm), and Exts. P.2 and P.3
notifications to the extent indicated above
woul d stand quashed.

Oiginal petition is allowed as above."

The President, SIUC as well as the State of Kerala, aggrieved by and
di ssatisfied with the said judgnment and order of the Hi gh Court, are before
us.

Wit Petition (C No.322 of 20011 has been filed by the President,
SIUC praying inter alia for the following reliefs:

"(i) To issue an appropriate wit or order
u/Art.32 of the Constitution of India
declaring that the reservation provided to
the petitioner comunity i.e. SIUC Nadars
by Rule 17 r.w. Sec.1 of Keala State and
Subordi nate Rul es, 1958, along with other
clal sses nmentioned in Rule 17(1) would
govern the recruitment rules & conditions
of Service in Public Service governed by
Keral a Public Service Act, 1968

(a) Notification S.R O No.497/74 dt.
4.6.1974- Annex- P6

(b) Notification S.R O No.695/79 dt.
20. 6. 1979- Annex- P8

(c) Notification S.R O No.1533/82 dt.
13.12.1982- Annex- P9

are in the absence of |egislative approva
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referred to in Sec.2(2) of Kerala Public
Service Act, 1968, not conpetent to anend
either Sch.1 or the provisions in the said
Rul es.

(ii) to quash the inclusion of H ndu Nadars
who belongs to Kshatriya Caste fromthe
list of Backward Classes in Sch.1l of the
KSSS Rul es, 1958.

(iii) to pass such other or further orders as it
deened fit and proper."”

The civil appeals and the wit petition came up for hearing before a
Bench presided over by Y.K Sabharwal, J (as the |earned Chief Justice then
was) and this Court by an order dated 24.2.2005 directed:

"After hearing the | earned counsel for the
parties, it seens that there has been sone
confusion in the proper understandi ng of the
directions issued by the Hgh Court as to the
category in which the two groups, aforesaid
woul d fall. Tentatively, it is agreed subject to
the | earned counsel ‘taking specific instructions
fromtheir respective clients, that the two groups
shall remain as a separate class. The matter as to
the extent of reservation would be determ ned
by the Kerala State Conmm ssion for Backward

Cl asses (for short, ’'the Comm ssion”) under the
provi sions of the Kerala State Comm ssion for
Backward Cl asses Act, 1993 and orders passed

on receipt of the Report fromthe Conmi ssion

by the Sate Government. |In the interregnum

the SIUC Nadars, as before, would continue to
have reservation of 1 per cent wth Anglo-

I ndi ans and H ndu Nadars woul d continue to be
part of residuary category, afore-noted, and
woul d be part of Ot her Backward Cl asses

entitled to ten per cent reservation along with
other castes. It is further agreed, tentatively, that
if the parties finally agree on the aforesaid

i ssues, consequential directions may al so be
made protecting the interest of those who may
have been appointed after the pronouncenent of
the i npugned judgnment and order but, nmay be,

not on the conplete understanding of the
directions given by the Hi gh Court. The
guestion of the extent of reservati on would be
exam ned by the Commi ssion as also the

guesti on whet her the H ndu Nadars and SI UC
Nadars deserve to be clubbed with any other
class or not. It is, however, agreed that the
H ndu Nadars and SI UC Nadars woul d remain

as separate class and both these groups woul d
not be clubbed together. This aspect woul d not
be open to be exam ned by the Conm ssion."

It is not in dispute that in the neantinme, Kerala Public Service

Conmi ssi on had nmade recomendati ons on 12. 4. 2005. Aggrieved by and

di ssatisfied with those reconmendati ons, an interlocutory application was
filed by the H ndu Nadar Corporation seeking stay thereof. The State of
Kerala also filed an application for extension of tine granted by this Court
on 24.2.2005. On 2.5.2005, this Court directed:

"We have further heard the | earned counse
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for the parties and are of the view that the
Keral a State Comm ssion for Backward

Cl asses shall decide the issue between the
parties expeditiously and, in any case, not
later than the end of July, 2005. W direct
accordingly. Al the parties including the
State CGovernment, shall render ful
cooperation to ensure that the matter is not
further del ayed.

In the meanwhil e, the appointnents nmade, if
any, would be subject to the further orders
that may be passed by this Court."

I ndi sputably pursuant to and in furtherance of the interimorder of this
Court dated 24.2.2005, the Kerala Public Service Conm ssion, not noticing
the relevant facts in that behalf, including the fact that the Governnent of
Keral a had i nmpl emented the inpugned judgment of the H gh Court,

di rect ed:

“I'n the light of the orders of the Suprene
Court following instructions are issued for
wor ki ng out rotation

(1) The candi dates bel onging to Hi ndu

Nadar conmunity wi 'l be included in
OBC category and 1% nore
reservation will be given to that
cat egory.

(2) Nadars converted to Sl UC and Angl o
I ndian Community will be cl ubbed
together with 1% reservati on detaching
Angl o Indian fromLatin Catholic
Comuni ty.

The turn of reservation to both
comunities will be follows:
(a) For posts included in the LGS
(1) The turn 38 Nwill be allotted to
Sl U/ Al .
(2) The turn 60 N and 80 Nwll be
allotted to OBC
(b) For posts other than those included

in LGS
1. The turn 38 Nwill be allotted to
S| UC/ Al.
2. The turn 60 Nwill be allotted to
OBC.

It has been ordered that this allocation is
purely provisional, subject to final orders of
the Supreme Court.

The turn will be worked out as above, but the
advi ce shall not be released in respect of Al,
SIUC and H ndu Nadar. Such advices will be
rel eased only after the issuance of necessary
CGovernment order in this regard. The
procedure laid down will be subject to the
final orders of the Hon ble Supreme Court.
Thi s decision of the Comm ssion shall take
with effect from 06.04.2005. Al
Sections/ O ficers are directed to follow the
af oresai d procedure. Doubtful cases will be
brought to the notice of the Conm ssion."
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The appel l ant SIUC, however, filed a wit petition before the Keral a

H gh Court for inplenentation of the said directions issued by the Keral a
Public Service Comm ssion although it is now stated before us that the sane
was whol |y unnecessary. In the said wit petition the Kerala Hi gh Court on
13. 10. 2005 passed an interimorder to the follow ng effect:

"Heard both sides.

Ext.P7 order was issued by the Public Service
Conmi ssion taking note of Ext. P.6(a) order
passed by the Hon' bl e Supreme Court on
24.2.2005. The grievance of the petitioners is
that Ext.P.4, which stands nodified pursuant to
the orders issued by the Hon' bl e Suprene Court
in Ext.P.6(a) and the subsequent order passed
by the Public Service Commission, in
accordance with the directions issued by the
Hon’ bl e Suprene Court, is being enforced by
the respondents. It is submtted that Ext.P. 7
shall remain in force unless and until otherw se
directed by the Apex Court-in the Cvil Appeals
referred to in Ext.P.6(b). | find, prim facie,
merit in the above submi ssion. It is, therefore,
made clear that in the matter of advice of
candi dates fromthe ranked lists, KPSC shal
follow the orders passed in Ext.P7. To that
extent, Ext.P4 shall stand stayed."

Aggri eved by and di ssatisfied therewith, one Akhil edi a Nadar

Associ ation filed special |eave petition before this Court, which was
nunbered as SLP(C) No....CC 11611/ 2005, wherein-the operation of the said
order was directed to be stayed. |In the neantine, however, the wit petition
filed before the Kerala H gh Court (being WP(C) No.28027/2005) was

withdrawn by the wit petitioner thereof on 10.3.2006.

It is not in dispute that the Backward C asses Commi ssion constituted

by the State of Kerala in the nmeantine have since nade its
recomendati ons. In the said recomendations, indisputably it was opi ned
that the H ndu Nadar Comunity and the Christian Nadar Comunity

shoul d be treated as separate and distinct classes. W are not concerned
herein with any recomendati on whi ch m ght have been made as regards

the percentage of reservation for H ndu Nadar Community and Christian
Nadar Community separately.

It is stated at the Bar that objections to the said report have been filed
and a wit petition in this behalf is pending before the Kerala H gh Court. It
is furthernore not in dispute that the report of the Conmission is pending
consi derati on before the Government of Kerala for a long tine and no
deci si on thereon has been taken as yet.

We have noticed hereinbefore that by an order dated 24.2.2005, the
Keral a State Conmi ssion for Backward Cl asses was to decide the issue
bet ween t he parti es.

We have heard the | earned counsel for the parties at sone | ength.

In these appeals and the wit petition, we are required to determne the
guestion as to whether inter alia the notifications issued by the State of
Kerala treating the Hi ndu Nadars and Christian Nadars as one group, were
valid in law. The H gh Court by reason of the inpugned judgnent held the
said notifications to be illegal having regard to the history of the said
conmunities as also the legislations and the Governnent orders operating in
the field. The State of Kerala has already inplenmented the said judgnent,
nmeani ng thereby that the Nadars of both the religions have been directed to
be treated differently. Before this Court, although tentatively, the parties
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have al so agreed that they may be treated as belonging to different classes,
but as the State has already inplenented the judgnent of the Kerala High
Court, it may be presuned by us that the State has no serious objection as
regards thereto. The other appellants as also the wit petitioner before us,
represented by | earned senior counsel M. K K Venugopal, accept the said
position and al so unequi vocal ly accept that H ndu Nadars and Christian
Nadars be treated as formng different classes. In this view of the matter,
chal l enge to the inpugned judgnent of the Hi gh Court has taken a back-

seat .

It has al so not been disputed, as is stated hereinbefore, that the Keral a
Public Service Comm ssion has also inplenmented the said interimorders

passed by this Court, subject to the final decision which may be taken in this
behal f. Such a final decision again indisputably is required to be taken by
the State on the recommendations nmade by the State Comm ssion for

Backward Cl asses constituted by it. It will bear repetition to state that even
the Commission, internms of its reconmendations, now accepts that Hi ndu

Nadars -and Christian Nadars ought to be treated as different classes. In this
view of the matter, we are of the opinion that there does not exist any

di sput e anpbngst the parties as regards the correctness or otherw se of the

i mpugned judgment of the Kerala H gh Court.

Subsequent events have taken place, nanely, the Backward C asses

Conmi ssi on has nade recommendati ons. Pursuant to this Court’s order

dated 2.05.2005, it has also gone into the issue as to whether the Nadars
bel onging to the Hindu comunity and the Christian comunity shoul d be
treated separately or as a group.

The State nmay or may not accept the recommendations of the

Comm ssion. It nay accept the same in its entirety or in part. |t nmay also
accept the reconmendations of the Conmi ssion with certain nodification

This Court at this juncture is not concerned therewith. Al though pernission
has been granted by this Court to the parties to raise objections to the said
report, we are of the opinion that having regard to the linmted scope of the
Cvil Appeals and the Wit Petition, it would not be proper to widen their
scope. |If any such objection to the said report is to be considered

i ndependently, this Court woul d be entering upon disputes which strictly do
not formpart of the subject matter of these appeal's or the wit petition

W are, therefore, of the opinion that these appeals and the 'wit
petition have becone infructuous. Keeping in viewthe fact that the wit
petition filed before the Kerala H gh Court has since been wi thdrawn, the
interimorder passed by this Court on 2,1,2006 (by a Bench of Arun Kunar
and G P. Mathur, JJ) has lost its force.

The Public Service Commi ssion, therefore, may now i nplenment its

order dated 12.04.2005 albeit provisionally till a decision is taken by the
State CGovernnent on the reconmendati ons made by the Backward O ass
Conmi ssi on. Appointnments nade in respect of both 'Hi ndu Nadars’ and

"SI UC Nadars’ pursuant to the order of the Public Service Conmi ssion

dated 12. 04. 2005 nmay now be given effect to. It is, however, nade clear
that if any party is aggrieved by any action which the State nay take
pursuant to or in furtherance of the report of the Backward Cl ass

Conmi ssion or otherw se, he may seek his renedi es before an appropriate
forum

As we have noticed hereinbefore that a wit petition in this behalf is
pending in the H gh Court, the parties therein also may agitate their
grievance in the said pending wit petition also.

In the peculiar facts and circunstances of this case, however, we

woul d request the High Court to consider the desirability to dispose of the
pending wit petitions raising objections to the report of the Kerala
Backward C ass Comm ssion as expeditiously as possible and preferably
within a period of three nonths fromthe date of comunication of this
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order.

These appeals and the wit petition are di sposed of with the
af orenmenti oned directions.

In view of the directions made above, no orders need be passed on the
applications for inpleadnent/ intervention




