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ACT:

Wealth Tax Act, 1957, Section 2(e)(iv), scope of-
Annui ty-Nature of the anpbunt to fall under the annuity, to
cl ai m exenpti on under the Walth Tax Act, explained. C

HEADNOTE:

The respondent assessee, under a deed of trust dated
Oct ober 26, 1937 executed by his father Pyarey Lal Banerji
which was nodified by another trust deed dated April 28,
1950, received "the net incone of the trust funds" after the
death of his father. The assessee treated this ambunt as an
annuity and clained exenption under section 2(e)(iv) of the
Wealth Tax Act, 1957. The claimfor exenption was negatived
by all the authorities including the Appellate Tribunal
Al | ahabad Bench. The Tribunal, however, holding that the
i nclusion of the entire value of the corpus in the
conputation of net wealth was not correct as the assessee
had merely a life interest in it, directed the Walth Tax
Oficer to nodify the assessnents valuing the life interest
of the assessee according to recognised principles of
valuation. On a reference, at the instance of the assesee,
the High Court held the interest of the assessee in the
trust fund anobunted to an annuity exenpt under section
(e)(iv) of the Wealth Tax Act. E

Allowing the appeal by special |eave and answering
agai nst the assessee, the Court
N

HELD: (1) 1In order to claim that an item of property
shoul d not be treated as an asset for purposes of the Walth
Tax Act, by virtue of subclause (iv) of section 2(e)(1), it
has to be established (a) that it is an annuity and (b) that
comutation of any portion thereof into a |unpsumgrant is
precluded by the terns and conditions thereto. [663

(2) It is true that the word "annuity" is not defined
inthe Act. In order to constitute an annuity, the paynent
to be made periodically should be a fixed or pre-determ ned
one and it should not be liable to any variati on dependi ng
upon or any ground relating to the general incone of the
fund or estate which is charged for such paynment. The
intention of the settlor rnust be seen, whether he wanted
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that the assessee should get a pre-determ ned sum every year
or whether the assessee should get the whole net inconme of
the trust fund. [665 C, 671 G

In the instant case, since the interest of the settlor
was that the whole net inconme of the trust fund should go to
the assessee, the right of the assessee cannot be treated as
an annuity. The fact that under the trust deed the trustee
had been given the power to reinvest the proceeds of the
Government securities leads to the possibility of variation
of the incone and Consequently of the ampbunt to be received
by the assessee. nake it clear that it was not an annuity.
The fact that no such reinvestnent had taken place during
the relevant year is immterial. [671 H 672 B
658

Ahmed GH Ariff & Ors. v. Conm ssioner of Walth-tax,
Calcutta, (1970) 76 1.T.R  471; Conmi ssioner of Walth-tax,
Qujarat Il v. Ms. Arundhati Bal krishna, (1968) 70 I.T.R
203, explai ned and appli ed.

Conmi'ssi oner of Walth-tax, Rajasthan v. Her H ghness
Mahar ani ‘Gayatri ~ Devi of Jaipur (1971) 82 |.T.R 699,
fol | owed.

Comm ssioner of Walth-tax, A P. v. Nawab Fareed Nawaz
Jung & ors. (1970) 771.T.R 180, overrul ed.

In re Duke of Norfolk: Public Trustee v. Inland Revenue
Conmi ssi oners (1950) Ch 467 di stingui shed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1163 -
1167 of 1973.

Appeal by Special Leave fromthe Judgment and order
dated 15-3-1971 of the Allahabad Hgh Court in Walth Tax
Ref erence No. 232 of 1964.

S. T. Desai and M ss A. Subhashini for the Appellant.

S. N Kacker, V. K Pandita and EE C Agarwala for the
Respondent .

VENKATARAM AH, J.-These appeals by special | eave under
Article 136 of the Constitution are directed against the
judgrment, dated March 15, 1971 of the Allahabad H gh Court
in Wealth Tax Reference No. 232 of 1964.

The facts of the case may be briefly stated thus: The
Income tax Appellate Tribunal, Allahabad Bench, Al lahabad
referred under section 27 (1) of the Walth-tax Act, 1957
(hereinafter referred to as ‘the Act’) to the Hgh Court of
Al'l ahabad for its opinion the follow ng question  of |aw
arising out of the assessnment orders made under the Act in
respect of the assessnent years 1957-58 to 1961-62:

Whet her the interest of the assessee in the trust

fund anbunted to an annuity exenpt under section 2 (e)

(iv) of the Wealth-tax Act?"

The assessee concerned in this case is Shri @ P. K
Banerji. Under a deed of trust, dated October 26, 1937
executed by his father, Shri Pyarey Lal Banerji (hereinafter
referred to as ‘the settlor’) the assessee becane entitled
to receive the incone arising out of the trust fund during
his (assessee’s) life-time after the death of the settlor
subject to the liability to pay out of such income certain
specified suns periodically as nentioned in the deed to two
ot her persons. After the death of the assessee, the income
of the trust fund was directed to be paid in equal shares to
the two other persons referred to above and if either of
them should die before the death of the asessee then the
whol e of such incone had to be paid
659
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to the survivor of themduring his or her life. There were
certain other directions in the trust deed with regard to
the disposal of the incone arising out of the trust fund
with which we are not concerned in this case. The trust fund
consi sted of certain India CGovernment | oan bonds or
securities issued fromtinme to tine wunder which certain
specified interest was payable. The total face value of such
bonds anbunted to Rs. 10 lacs. The Inperial Bank of India,
Calcutta (hereinafter referred to as ‘the trustee’') was
appointed as the trustee under the trust deed and the
CGovernment | oan bonds or securities referred to above were
transferred and endorsed in favour of the trustee wth a
direction to discharge the obligations referred to in the
trust deed. Under clause (1) of the trust deed, the settlor
directed the trustee to retain with it the said Government
| oan bonds or securities and upon redenption of any of them
to invest the proceeds thereof-in the purchase of three and
a half ~per cent~ Governnment prom ssory notes (old issue) or
if this was not practicable in any other security of the
CGovernment of India or if this too was not practicable then
in any other securities _authorised for the investnent of
trust funds by the Indian Trusts Act, 1882 or any statutory
nodi fication thereof ~and to hold and stand possessed of the
CGovernment | oan bonds or securities referred to above or any
ot her investnents representing the sane as the trust fund to
be used in accordance with the directions contained in the
deed. The following are the relevant recitals of the trust
deed, dated October 26, 1937 containing directions regarding
the manner in which ‘the income-arising fromthe trust fund
shoul d be appropriated or spent:-
"(a) The Bank shall~ pay the net inconme of the
Trust Fund to the settlor during his life and may
instead of paying the sanme to himdirect, credit the
sane to the current account of the settlor wth the

Bank, so long as there shall be any such current
account .

(b) From and after the death of the settlor, the
Bank shall pay the net incone of the trust fund to the

settlor’s son Pranab Kumar Banerji during his life, if
he should survive the settlor subject to the paynent
there out every six months on the thirtieth day of
April and thirty first day of COctober in every year of
a sum of Rupees Nine hundred to the settlor’s son Sunab
Kumar Banerji and a sum of Rupees six hundred to the
settlor’s daughter-in-Iaw Purnima Banerji during his or
her Iife, if he or she shall survive the settlor.

(c) If the said Pranab Kumar Banerji shall predecease
the settlor or if he should die after having survived
the settlor, then

660

in the former case on and fromthe death of the settlor
and in the latter case on and from the death of the

sai d Pranab Kumar Banerji, the incone of the trust fund
shall be paid in equal shares to the said Sunab Kumar
Banerji and Purninma Banerji (if he or she should be

then alive) or the whole of such incone to the survivor
of themduring his or her life.

(d) If the said Pranab Kumar Banerji, Sunab Kumar
Banerji and Purnima Banerji shall predecease the
settlor or if they or any one or nore of themshall die
after having survived the settlor then in the forner
case on and from the death of the settlor and in the
latter case on and fromthe death of the survivor of
the said Pranab Kumar Banerji, Sunab Kumar Banerji and
Purni ma Banerji, the Bank shall stand possessed of the
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trust fund and the incone thereof UPON SUCH TRUSTS as
the said Pranab Kunar Banerji by any deed or deed with
or without power of revocation rmay appoint or by will
or codicil shall at any time or tinmes appoint AND I N
DEFAULT of and so far as any such appoi ntment shall not
extend IN TRUST for the settlor’s nephew Manoj Kumar
Banerji and the settlor’'s niece Jhuni Banerji (now
mnors), if they are both alive, or such one of the two
as may be alive and in default of both for the person
or persons who under the law relating to intestate
successi on would on the death of the settlor have been
entitled thereto, if the settlor had died possessed
thereof and intestate."”

In exercise of the power that he had reserved to
hi msel f under the trust deed, dated OCctober 26, 1937 to
nodi fy the terns thereof, the settlor executed another trust
deed, dated April 28, 1950 by which clauses (b) and (c) of
the trust  deed, dated Cctober 26, 1937 extracted above were
substituted by the follow ng clauses:

(b) From and after the death of the settlor the

Bank -shall” pay the net income of the trust funds to the

settlor’s son Pranab Kumar Banerji during his life
time, if he should survive the settlor
(c) If the said Pranab Kumar Banerji shal

predecease the testator or if he should die after
havi ng survived / the settlor then in the forner case on
and from the death of the settlor and in the latter
case on and from the death -of the said Pranab Kumar
Banerji, the income of the trust funds should be paid
in equal shares to ny son Sunab Kumar Banerji and mny
daught er-i n-| aw Shakunt ala Banerji (if he or she should
be then alive) or the whole of such incone to the
survivor of themduring his or her life."

661

The nane ' Purnima Banerji’ occurring in clause (d) of
the trust deed, dated OCctober 26, 1937 was substituted by
the name ' Shakuntal a Banerji’ by the trust deed, dated Apri

28, 1950. The resulting position was that the trustee was
obliged to pay the net income of the trust fund to the
settlor during his life time and after his death the trustee
had to pay the net incone of the trust fund to the assessee
during his life time if he should survive the settlor. If
the assessee shoul d pre-decease the settlor then on and from
the death of the settlor and if the assessee should die
after the settlor on and fromthe death of the assessee, the
income of the trust fund had to be paid in equal shares to
Sunab Kumar Banerji, the other son of the settlor and
Shakunt al a Banerji, the daugther-in-law of the settlor (if
he or she should be then alive) and the whol e of such incone
had to be paid to the survivor of themduring his or her
life. W are concerned in this case principally - -wth the
character of the benefit conferred on the assessee by cl ause
(b) of the trust deed as substituted by the trust deed dated
April 28, 1950. The settlor died sonmetinme in 1952 and since
then the assessee was receiving the net incone from the
trust fund in accordance wth the said clause as the sole
benefi ciary.

During the assessment proceedi ngs under the Act
relating to the assessnent years in question, the assessee
contended before the Walth-tax Oficer, Allahabad that
since the corpus of the trust fund was vested in the trustee
and not in him the value of the trust fund should not be
included in his total wealth and that in any event as he had
only the right to receive an annuity under the trust deed,
the trust fund should not be taken into account by reason of
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section 2 (e) (iv) of the Act. The Walth-tax Oficer
rejected the contentions of the assessee and included the
full market value of the trust fund in the total wealth of
the assessee in all the five assessment orders passed by
him The appeals filed by the assessee before the Appellate
Assi stant  Commi ssi oner of Wealth-tax, Al | ahabad wer e
dismssed. On further appeal, the Inconme-tax Appellate
Tribunal, Allahabad Bench, Allahabad confirned the orders
passed by the Wealth-tax O ficer and the Appellate Assistant
Commi ssioner of Wealth-tax in so far as the question of non-
applicability of section 2 (e) (iv) of the Act was concerned
but it held that the inclusion of the entire value of the
corpus in the conputation of net wealth was not correct as
the assessee had nerely a life interest in it. Accordingly
it directed the Wealth-tax Oificer to nodify the assessnents
valuing the Ilife interest of the assessee according to
recogni sed principal of valwati on. Thereafter at the
i nstance of the assessee the common question of |aw set out
above was referred to the High

662

Court of Allahabad under section 27 (1) of the Act. Al the
five references relating to the five assessnent years were
heard together by the Hi gh Court in the year 1970. Since the
Hi gh Court was of ‘the viewthat it was necessary to direct
the Income-tax Appellate Tribunal to submt a supplenentary
statenment of the case on the follow ng questions:

"(1) Whether the right of the assessee to receive
the anobunts in terms of the deeds of trust, referred to
above is an annuity" wthin the neaning of section 2
(e) (iv) of the Act?

(2) if so, whether the terns and conditions
relating to such annuity preclude the comutation of
any portion thereof into a [unp sum grant?"

it directed the Tribunal by its ~order, dated February 27,
1970 to submit a supplementary statement of the case on the
above questions. In accordance wth the directions of the
Hi gh Court, the Tribunal submtted a supplenmentary statenent
of the case in August, 1970 stating that the ‘asset in
guestion was not an annuity referred to in section 2 (e)
(iv) of the Act. The cases were there after heard by the
Hi gh Court. By its judgment, dated March 15, 1971, the High
Court answered the common question of |lawreferred to it in
the affirmative in favour of the assessee, holding that the
interest of the assessee in the trust fund amobunted to an
annuity exenpt under section 2 (e) (iv) of the Act.
Dissatisfied with the judgnent of the Hgh Court, the
Department has come up in appeal to this Court.

There is no dispute that in the case of assets
chargeable to tax under the Act which are held by a trustee
under a duly executed instrument in witing whether
testanentary or otherw se, wealth tax can be directly Ievied
upon and is recoverable fromthe person on whose behal f the
assets are held. Section 3 of the Act creates the said
charge in respect of the net wealth on the corresponding
val uation date of every individual, H ndu undivided famly
and Conmpany at the rate or rates specified in Schedule | to
the Act. ’'Net wealth’ according to section 2 (m of the Act
nmeans the amount by which the aggregate value conmputed in
accordance with the provisions of the Act of all the assets,
wher ever | ocated, belonging to the assessee on the valuation
date, including assets required to be included in his net
wealth as on that date under the Act, is in excess of the
aggregate value of all the debts owed by the assessee on the
valuation date other than those debts referred to in
subclauses (i) to (iii) thereof. In section 2 (e) of the
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Act, the expression "assets" is defined as including

property of every description,

663

novabl e or inmovable but not including in relation to the

assessment year commencing on the 1st April, 1969 or any

earlier assessment year those itens which are nentioned in
sub-clauses (i) to (v) of section 2 (e) (1). Sub-clause (iv)
of section 2 (e) (1) of the Act which is relevant for the
purpose of this case excludes from the definition of the
word 'assets’ a right to an annuity in any case where the
terns and conditions relating thereto precl ude t he
conmut ati on of any portion thereof into a lunmp sumgrant. In
order to claimthat anitem of property should not be
treated as an asset for purposes of the Act by virtue of
sub-clause (iv) of section 2 (e) (1), it has to be
established (i) that it is an annuity and (ii) that
conmut ati on of any portion thereof into a lump sumgrant is
precluded by the terns and conditions relating thereto.

The property in question is the right of the assessee
to receive “the net inconme of the trust funds during his
life-time. The primary facts that energe fromthe orders of
the Tribunal are (1) that under the trust deed, the settlor
i ntended that after the settlor’s death, the assesee shoul d
be the sole beneficiary of the net income fromthe trust
fund during his (assessee’'s) life-time (2) that the assessee
had been treating hinself as the owner of the trust fund for
pur poses of income tax payable by hi mand had been decl aring
the income of the trust as his ownincome and claimng in
his own incone-tax returns deduction for tax paid at source
by the trust; (3) that in fact the assessee was the sole
beneficiary of the net inconme derived fromtrust fund; (4)
that he had under the trust deed the right of appointnent of
his successors wunder certain circunstances and (5) that the
trustees had the power to invest the proceeds of the
CGovernment | oan bonds or securities which constituted the
trust fund upon their redenption as provided in the deed and
that therefore the net incone realisable fromthe trust fund
was subject to variation. One of the significant features of
the trust deed, dated OCctober 26, 1937 is that what was
payable to the assessee was not a periodical payment of a
definite predeterm ned sumof noney but only the net incone
of the trust funds, although it was possible to predicate at
any given point of time such income with sone certainty
having regard to the fact that the trust fund in the instant
case consisted of Government [|oan bonds or securities, the
proceeds of which on redenption were |iable to be - invested
in other securities as indicated in the trust deed, dated
Cct ober 26, 1937.

The principal reason given by the H gh Court to arrive
at the conclusion that the property in question was an
annuity is set out in its judgnent thus:

664

"In the case before us the property settled under the
trust deed consists of Covernment securities, and it is
apparent from the schedule appended to the deed that they
bear interest at a fixed and determ ned rates. The settlor
conferred upon the trustee the power to redeem the
governnment securities and to invest the proceeds in the
purchase of 3 1/2% Government prom ssory notes (old issue)
or in any other securities of the Governnment of India, or
that if that was not practicable then in any other
securities authorised for the investnent of the trust fund
by the Indian Trusts Act. There is nothing on the record
before us to show that the original securities conprising
the trust property were converted or replaced by securities
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not bearing a fixed rate of interest and returning a fixed
and definite income. Proceeding, therefore, on the basis
that a definite and certain income is yielded by the
securities, we have no hesitation in holding that what the
assessee recei ved was an amount which did not depend upon or
was related to the general inconme of the estate in the sense
that it fluctuated with a fluctuating income. Having regard
to the character and nature of the property settled under
the trust, no question arises of arise or fall in the
amount of income produced by the trust property and,
therefore, in a real sense what the assessee is entitled to
is a definite and certain sum Al so, having regard to the
terns of the trust deed it is not possible to say that the
interest of the assessee constitutes an interest in the
capital of the trust fund. Therefore, wupon the test laid
down by Jenkins L. J. in- Duke of Norfolk: In re: Public
Trustee v. Inland Revenue Commissioner (1950) 1 Ch. 467, it
cannot be described as a life interest. W are fortified in
the view we are taking by the decision, on sonewhat
conparabl'e “faces of the Andhra Pradesh H gh Court in
Comm ssi oner _of Walth-tax v. Nawab Fareed Nawaz Jung &
Os., (1970) 77 1. T.R 180.

It is true that  the assessee is entitled to the net
income only and that because the trustee has the right to
deduct from the gross  incone its renuneration, its annua
income fee and the /expenses in nanaging the trust estate,
the net inconme may vary fromyear to year. Yet even here the
remuneration and the annual incone fee can be charged by the
trustee at a fixed rate only, and any variation in the net
income may be attributed to the varying expenses from year
to year in managing the trust estate. W have already
poi nted out that freedom fromvariation is not an absolute
test determining the character of an annuity. W are of
opi nion that where it varies nerely because
665

of the charges and expenses payable on account of the

administration of the trust it does not lose its

character as an annuity.

Upon the aforesaid consideration, it seens to us
that the right of the assessee to the net incone from
the trust property under the trust deed can _be
described in law as a right to an annuity.”

The High Court appears to have felt that the facts of
the case were distinguishable fromthe facts in Ahned G H.
Ariff & Os. v. Conmm ssioner of Walth-tax Cal cutta(1) and
the facts in Comm ssioner of Wealth-tax, Gujarat Il-v. Ms.
Arundhati Bal krishna(2). W shall presently deal wth these
two cases.

The word "annuity’ is not defined in the Act. |In one of
the earliest |egal conpilations of the English law, the term
"annuity’' has been explained as an yearly paynent of a
certain sum of noney granted to another in fee or for life
or for aterm of years either payable under a persona
obligation of the grantor or charged wupon his  pure
personality, although it nay be nade a charge wupon his
freehold or Ileasehold lend in which latter case it is
conmonly called a rent-charge (See Co. Litt 144b). In
Hal sbury’s Laws of England, Third Edition (Vol. 32, page 534
para 899), the neaning of the said expression is given as a
certain sum of noney payable yearly either as a persona
obligation of the grantor or out of property not consisting
exclusively of land; it differs froma rent-charge in that a
rent-charge issues out of land. In Bignhold v. Gles.(3)
"annuity’' is described thus:

"An annuity is a right to receive de anno in annum
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a certain sum that my be given for |Ilife, or for a
series of years it nmay be given during any particular
period, or in perpetuity; and there is also this
singularity about annuities, that although payabl e out
of the personal assets, they are capabl e of being given
for the purpose of devolution, as real estate; they may
be given to a man and his heirs, and may go to the heir
as real estate; so an annuity nay be given to a man and
the heirs of his body; that does not, it is true,
constitute an estate tail, but that is by reason of the

Statute De Doni s, which contains only the word

"tenenents’ and an annuity, though a hereditanent, is

not a tenenent; and an annuity so given is a base fee."
666
It is further observed in the above decision thus:

"But this appears to ne at |east clear, that if
the gift of what is called an annuity is so nade, that,
on'the face of the will itself, the testator shows his
intention to give a certain portion of the dividends of
a fund, that is a very different thing; and nost of the
cases proceed on that footing. The ground is, that the
court construes the intention of the testator to be,
not nerely to give an annuity, but to give an aliquot
portion of the income arising from a certain capita
fund".

The three illustrations given under section 173 of the
I ndi an Succession Act, 1925 dealing wth bequests of
annuities also refer to the paynment of certain definite sums
periodically and they do not refer to periodical paynents of
i ncome arising out of any trust fund.

It is against this background that this Court proceeded
to decide the case of Ahned G H Ariff (supra). In that
case, the Court was called upon to determ ne whether the
benefits conferred on the appell ants under a deed creating a
wakf - al al -aul ad were annuities or not. The rel evant part of
the deed, which declared that the ultimte benefit in the
case of conplete intestacy of the descendants of the settlor
was reserved for poor Misal mans of Sunni comrunity deserving
hel p, read thus:

"After paynent of all necessary outgoi ngs such as
establ i shnent charges, «collections charges, revenue
taxes, costs of repairs, |aw charges and ot her expenses
for the upkeep and nanagenent of the said wakf
property, the nutawalli or mutawallis shall apply the
net incone of the said wakf property as follows, viz.:

(a) in paynment to ne during the termof ny
life of one-fifth of the said net ~incone by
nmont hly i nstal nents;

(b) in paynment to each of ny sons during the
respective terns of their |lives one-sixth of the
sai d net income by nonthly instal nents;

(c) in paynent to ny wife, Aisha Bibi, during
the term of her life one-tenth of the said net
i ncome by nonthly instal ments.

The noneys payabl e as aforesaid to such of ny sons
as are mnors shall until they attain the age of
nmajority be respectively invested (after defraying the
expenses of their mai ntenance and education) in proper
securities or in landed property in Calcutta and such
securities or property shall be

667

nade over to the said sons on their respectively

attaining the age of mgjority."

This Court held that the right of the beneficiary to
recei ve an aliquot share of the net income of the properties
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was an asset covered by the definition of section 2(e) of
the Act and not a nere 'annuity’ and affirmed the decision
of the Calcutta Hgh Court in Ahned G H Ariff wv.
Commi ssi oner of Wealth Tax Cal cutta. (1)

In the case of Ms. Arundhati Bal krishna (supra) to
whi ch one of us was a party, under two trusts created by the
father of the assessee and one trust created by her nother-
in-law, she was to be paid annually the net income of each
of the trusts after deducting costs and expenses of
administration of the trust. Under the terns of the trusts,
after the life tine of the assessee, the corpus of the trust
in each case had to be dealt with as provided in them Since
the assessee was entitled to the whole residue of the income
fromthe trust funds available after defraying expenses of
the trust and not any specified or pre-determ ned anount,
the Hgh Court of @ujarat held that the right of the
assessee under each of ~the trust deeds was not an annuity
but only ampunted toa life interest. The decision of the
Hi gh Court of Qujarat was later —affirnmed by this Court in
Conmi ssi oner of Weal t h- tax, Guj ar at V. Arundhat i
Bal kri shna(2) in which it was observed thus:

"On an analysis of “the relevant clauses in the
three trust deeds, it~ is clear the assessee was given

t hereunder a share of the income arising fromthe funds

settled on trust. Under those deeds she is not entitled

to any fixed sum of noney. Therefore, it is not
possi ble to hold that the paynents that she is entitled
to receive wunder those deeds are annuities. She has

undoubtedly a life interest in those funds. In Ahned G

H Ariff v. Comm ssioner of Walth-tax (1966) 59 I.T.R

230 (Cal.), a Division Bench of the Cal cutta H gh Court

held that the right of a person to receive under a wakf

an aliquot share of the net income of the wakf property
is an "asset" within the meaning of ‘the Wealth-tax Act,

1957, and the capital value of such a right is

assessable to wealth-tax. Therein, the Court repelled

the contention that the riight in question was an

"annuity". This decision was approved by this Court in

Ahmed G H Ariff v. Conmi ssioner of Walth-tax (1970)

76 I.T.R 471 (S.C.) dCvil Appeals Nos. 2129-2132 of

1968 deci ded on
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August 20, 1969) and the sane is binding on us. A

simlar view was taken by another Bench of the Cal cutta

H gh Court in Commssioner of Walth-tax v.  Ms.

Dorothy Martin (1968) 69 |.T.R 586 (Cal.). In that

case under the wll of the assessee's father the
assessee was entitled to receive for her Ilife the
annual interest accruing upon her share in the

residuary trust fund. The Walth-tax Oficer included
the entire value of the said share in the assessable
weal th of the assessee and subjected the same to tax
under section 16 (3) of the Walth-tax, 1957.  That
order was confirmed by the Appellate Assi stant
Conmi ssioner but the Tribunal in appeal excluded the
same in the conputation of the net wealth of the
assessee. On a reference nade to the High Court, it was
held that, on a construction of the various clauses in
the will, the assessee was entitled to an aliquot share
in the general income of the residuary trust fund and
not a fixed sum payable periodically as "annuity" and,
therefore, the value of her share was an asset to be
included in conputing his net wealth. These deci sions
inour viewcorrectly lay down the Iegal position. In
this view, it is not necessary to consider whether the
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i ncome receivable by the assessee under those deeds,
either wholly or in part, is capable of being conmuted
into a lunmp sum grant.

For the reasons nentioned above, we agree with the
Hi gh Court that paynments to be nade to the assessee
under the three trust deeds cannot be considered as
annuities, and, hence, she is not entitled to the
benefits of section 2(e) (iv)."

It is, however, contended on behalf of the assessee in
this case that since the trust fund consisted of Governnent
securities which were yielding definite annual incone by way
of interest and there was no evidence of the said securities
havi ng been converted into other securities yielding higher
or lower incone, it should be assumed that the benefit
conferred on the assesee was only an 'annuity’ and not a
life interest. This contention has to be rejected for the
very reason for which ~a similar contention was rejected by
this Court in Comm ssioner of Walth-tax, Rajasthan v. Her
H ghness Maharani Gayatri Devi of Jaipur(1l) in the follow ng
wor ds:

"Fromthese clauses it is clear that the intention
of the Maharaja was that the assessee should get a half
share in the income of the trust fund. Neither the
trust fund was fixed nor the anount payable to the
assessee was /fixed. The only thing certain is that she
is entitled to a 15/30 share from out
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of the incone of the trust fund. That being so, it is

evident that what she was entitled to was not an

annuity but an aliquot share in the income of the trust
fund.

M. Setalvad, |earned counsel” for the assessee,
contended that during the vyear wth which we are
concerned, there was no change in the trust fund and in
view of that fact and as we are considering the
liability to pay wealth-tax, ~we would be justified in
hol ding that the anmpunt receivable by the assessee in
the year concerned was an annuity. W see no force in
this contention. The question whether a  particular
income is an annuity or not ‘does not -depend on the
amount received in a particular year. \What we have to
see is what exactly was the intention of the Mharaja
in creating the trust. Did he intend to give the
assessee a pre-determned sum every year or did- he
intend to give her an aliquot share in the incone of a
fund? On that question, there can be only one answer
and that is that he intended to give her an aliquot
share in the incone of the trust fund. Anincome cannot
be annuity in one year and an aliquot share in another
year. It cannot change its character year after year
Fromthe facts found, it is clear that the assessee has
life interest in the trust fund."

The decision of the Hi gh Court of Andhra Pradesh in
Conmi ssi oner of Wealth-tax, A P. v. Nawab Fareed Nawaz Jung

& xs. (1) on which the H gh Court has relied in this case to
the extent it takes a contrary view nust be held to be
i ncorrect.

W may now to consider the decision in In re Duke of
Norfol k: Public Trustee v. |Inland Revenue Conmi ssioner(2) on
which the Hi gh Court relied heavily in arriving at its
conclusion. The point which arose for consideration in the
above case was whet her, where one continuing annuity for two
or nore lives was given to two or nobre persons in succession
and charged on property, on the death of any annuitant,
other than the last to die, estate duly was payabl e under
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section 1 of the Finance Act, 1894 on the footing that it
was the annuity which passed on the annuitant’s death. The
estate duty authorities clainmed estate duty on the death of
an annuitant, who was not the last of the annuitants to die
on the slice of the capital required to produce the annuity,
on the footing that as annuitant, the deceased had an
interest on the capital charged with the annuity and that
cesser of that interest gave rise to a benefit taxabl e under
670

section 2(1)(b) of the Finance Act, 1894. The Public
Trustee, in whomthe estate vested, clained that estate duty
becanme payable on the value of a continuing annuity for the
life of the annuitant who succeeded to the annuity on the
death of the deceased annitant. Jenkins L.J. in the course
of his judgment in the above case explained the difference
bet ween an annuity and a life interest thus:

"An annuity charged on property is not, nor is it
inany way equivalent to, an interest in a proportion
of the capital of the property charged sufficient to
produce its yearly anpunt. It is nothing nore or |ess
than-a right to receive the stipulated yearly sum out
of the income of the whole of the property charged (and
in many cases out of the capital in the event of a
deficiency of “incone). It confers no interest in any
particular part of the property charged, but sinply a
security extending over the whole. The annuitant is
entitled to receive no less and no mnmore than the
stipulated sum He neither gains by a rise nor |oses by
a fall in the anobunt of -incone produced by the
property, except in so far as there may be a deficiency
of incone in a case in- which recourse to capital is
excl uded.

On the other hand, a lifeinterest in a share of
the incone of property is equivalent to and i ndeed
constitutes, a life interest in the share of the
capital corresponding to the share of incone. The life
tenant enjoys the share of ( incone whatever it my
amount to, and his interest, viewed as a life interest
in capital, consists of a constant proportion of the
whol e property, whether the incone is great or snall
and whether the capital value of the property rises or
falls. The property which changes hands on his death
(or in other words passed under s. 1) thus clearly
consi sts of the designated share of capital, which then
passes from his beneficial enjoynment to that of
another, an annuity cannot be so related to any fixed
proportion of <capital: See De Trafford v. ~ Attorney-
General (1935) A. C. 280."

Evershed M R who delivered a separate judgnent agreed
with the observation and stated thus:

“In the case of one who has enjoyed for-his life
(say) one fourth of the incone of an estate, it seems
to nme in accordance with common sense and a natural use
of language to say that he enjoyed for his life, that
he was I|ife tenant of, a fourth part of the (corpus of
the) estate; and, accordingly, that upon his death a
fourth part of the estate passed to the next successor
But no such | anguage can, in ny judgnent, appropriately
be used in the case of an annuitant. He is in no way
concer ned
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with changes in the yield of the estate; his right to
his annuity wll continue whatever income the estate
may produce or (unless he has a right to | ook income
only) though the estate produce no income at all."
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The | earned Master of the Rolls distinguished the cases
of In re Northcliffe(l) and Christie v. Lord Advocate(2)
fromthe case before himthus

"Both the two last-mentioned cases were instances
of dispositions of aliquot shares of the general incone
of an estate to be enjoyed in succession, as distinct
froman annuity or yearly sum which, even though
variable (as in the case of In re Cassel (1927) 2 Ch.

275) is in no way dependent wupon or related to the

general incone of the estate."

Accordingly the contention of the Crown was rejected.
On going through the above decision carefully, we do not
find any support for the contention urged on behalf of the
assessee in the present case. The decision is quite clear on
the point that when the paynent is dependent upon the incone
of the corpus, it cannot be  called an annuity and that an
annuity even though it may be variable as in the case of In
re Cassel(3) can in _no way be dependent upon or related to
the general inconme of the estate. The H gh Court was,
therefore in error in relying upon the decision in Duke of
Norfol k: In re. Public Trustee (supra) for holding that
notwi t hstanding the exi stence of the possibility of
variation in the paynent to be made in the above case to the
assessee depending ~upon-the income of the fresh securities
to be acquired by’ the trustee on the redenption of any of
the securities transferred at the time of the execution of
the trust deed, the payment would ampunt to an annuity.

On a consideration of the decisions cited before us, we
feel that in order to constitute an annuity, the paynent to
be made periodically should bea fixed or pre-determn ned
one, and it should not be liable to any vari ation dependi ng
upon or on any ground relating to the general inconme of the
fund or estate which is charged for such paynment. In the
i nstant case, as observed in the case of Her Hi ghness
Maharani Gayatri Devi of Jaipur (supra) what we have to see
is the intention of the settlor, whether he wanted that the
assessee should get a pre-determned sum every /year or
whet her the assessee
672
shoul d get the whole net income of the trust fund. Since the
intention of the settlor was indisputably the latter one,
the right of the assessee cannot be treated as an annuity.
An additional factor which requires us to take the sanme vi ew
is that under the trust deed the trustees had been giventhe
power to reinvest the proceeds of the Government securities
which leads to the possibility of variation of the income
and consequently of the anpbunt to be received by the
assessee. The fact that no such reinvestnment had taken place
during the relevant years is immteri al

In view of the foregoing, the appeals are allowed, the
judgrment of the High Court is set aside and the question
referred to the H gh Court under section 27(1) of the Act is
answered in the negative and against the assessee. In the
circunst ances of the case, the assessee shall pay the costs
of the Departnent. (Hearing fee one set).

Appeal all owed.
V. D. K.
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