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These civil appeal s by special |eave involve comon
guestion of law as to whether the State has power and
conpetency to levy tax on paddy, purchased by the mller for
sale of rice to the exporter, in view of section 5(3) read wth
section 15(ca) of Central Sales Tax Act, 1956 (hereinafter
referred to as "the 1956 Act").

For the sake of convenience, we may refer to the facts of
Cvil Appeal Nos.3674-3710 of 2002. Appellant is the mller
It produces paddy, processes it and sells rice to the exporter
who exports it out of India. |In the assessnment proceedi ngs, the
appel l ant claimed that in view of Article 286 of the Constitution
and section 5(3) and 15(ca) of the 1956 Act, thel State was not
conpetent to | evy purchase tax on the paddy purchased by it for
sale of rice to the exporter. The appellant filed sales tax returns
for four assessment years 1996-1997 to 1999-2000 in
accordance with section 25 of the Haryana CGeneral Sales Tax
Act, 1973 (hereinafter referred to as "the 1973 Act"). On
August 16, 1999, the sales tax tribunal accepted a simlar claim
of dealer Ms Veerumal Monga & Sons vide sal es tax appeal
No. 698 of 1998-99. Later in review by the State, the tribuna
hel d that the assessee was not entitled to exenption from
paynment of purchase tax on paddy. |In pursuance of the order
passed by the tribunal, the assessing authority issued notice to
the appellant herein to show cause why purchase tax be not
| evied. The appell ant appeared before the assessing authority
and produced the necessary forns to show that the rice had
been actually exported out of India by the exporter who had a
prior order fromthe foreign buyer. The appellant clained that
no tax was, therefore, leviable. Wile the matter was pendi ng
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before the assessing authority, the appell ant approached the

H gh Court through wit petition no.8532 of 2000. |In the wit
petition, the appellant challenged the order of assessment. The
departrment filed its reply. It was averred that the purchase of
paddy by the nmiller-cumexporter, by virtue of legal fiction in
section 15(a), becane purchase in the course of export under
section 5(3) of 1956 Act, but the legal fiction does not extend to
the case of the appellant who purchased the paddy fromthe
market for sale of rice to the exporter. By the inpugned

j udgrment and order dated 28.8.2001, the H gh Court held that

the purchase of paddy by the appellant for sale of rice to the
exporter is exigible to the | evy of purchase tax under the 1973
Act. Hence, these civil appeals.

Bef ore dealing with the argunents advanced by the
| earned counsel for the parties; four concepts arising from
sections 5 and 15 of 1956 Act are required to be understood.
These are \ 026 | ocal sale, sale in the course of exports, export sale
and single point levy of tax for declared goods. These are
inbuilt in sections 6 and 17 read with schedule-D to the 1973
Act. For sake of conveni ence, we quote hereinbel ow sections 5
and 15 of the 1956 Act along with sections 6 and 17 read with
schedule 'D of 1973 Act:\027
Sections 5 and 15 of the 1956 Act:
Section 5. Wien is a sale or purchase of goods
said to take place in the course of inport or
export.\027(1) A sale or purchase of goods shall be
deened to take place in the course of the export. of
the goods out of the territory of India only if the
sal e or purchase either occasions such export or is
effected by a transfer of docunents of title to the
goods after the goods have crossed the custons
frontiers of India.

(2) A sal e or purchase of goods shall be deemed
to take place in the course of the inmport of the
goods into the territory of India only if the sale or
purchase either occasions such inport or is

effected by a transfer of docunents of title to the
goods before the goods have crossed the custons
frontiers of India.

(3) Not wi t hst andi ng anyt hi ng contai ned in sub-
section (1), the last sale or purchase of any goods
precedi ng the sale or purchase occasioning the
export of those goods out of the territory of India
shal | al so be deened to be in the course of such
export, if such last sale or purchase took place
after, and was for the purpose of conplying wth,
the agreement or order for or in relation to such
export.

Section 15. Restrictions and conditions in
regard to tax on sale or purchase of declared

goods within a State.\027Every sales tax |aw of a
State shall, insofar as it inposes or authorizes the
i mposition of a tax on the sale or purchase of

decl ared goods, be subject to the foll ow ng
restrictions and conditions, nanely:\027

(a) the tax payabl e under that |aw in respect of
any sale or purchase of such goods inside
the State shall not exceed four per cent of
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the sale or purchase price thereof;

(b) where a tax has been | evied under that |aw
in respect of the sale or purchase inside the
State of any decl ared goods and such goods
are sold in the course of inter-State trade or
commer ce, and tax has been paid under this

Act in respect of the sale of such goods in
the course of inter-State trade or commerce
the tax | evied under such | aw shall be

rei mbursed to the person maki ng such sal e

in the course of inter-State trade or

conmerce in such manner and subject to

such conditions as nay be provided in any

law in force in that State

(c) where a tax has been | evied under that |aw
in respect of the sale or purchase inside the
State of any paddy referred to in sub-clause

(i) of clause (i) of section 14, the tax leviable
on rice procured out of such paddy shall be
reduced by the ampunt of tax |evied on such

paddy;

(ca) where a tax on sal e or purchase of paddy
referred to in sub-clause (i) of clause (i) of
section 14 is leviable under thelaw and the
rice procured out of such paddy i's exported

out of India, then, for the purposes of sub-
section (3) of section 5, the paddy and rice
shall be treated as a single commodity;

(d) each of the pulses referred toin clause (via)
of section 14, whether whol e or separated,

and whether with or w thout husk, (shall be

treated as a single conmmodity for the

pur poses of levy of tax under that [aw

Sections 6 and 17 of the 1973 Act:

Section 6. I nci dence of Taxation.\027(1) Subject
to other provisions of this Act, every deal er whose
gross turnover during the year imediately

precedi ng the 27th day of May 1971 and every

ot her dealer shall, on the expiry of thirty days after
the date on which his gross turnover first exceeds
the taxabl e quantum be liable to pay tax under this
Act on the sale or purchase of goods by himin the
State at the stage hereinafter provided:\027

(a) on decl ared goods at the stage specified
under section 17;

(b) on goods notified under section 18 at the
stage of first sale as specified under that
section;

(c) on all other goods at the stage of \026
(i) | ast sal e when the goods are sold to

any person other than a registered
deal er who furnishes declaration as
speci fi ed under section 27 or as
notified under section 13 or as
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Act;

(ii) | ast purchase in all other cases except

when the purchase is made on
payment of tax;

Provided that this sub-section shall not apply

to a deal er who deal s exclusively in goods
specified in Schedule B or who executes a sub-
contract with a contractor who is liable to pay tax
in respect of the works contract of which the sub-
contract is a part.

Provided further that in the case of a
deal er\ 027

(a) VWho i nports any goods for sale or for use in
manuf act uri ng-or processi ng any goods for

sale, the liability to pay tax shall comence
fromthe date on which he inports such

goods.

(b) VWho manuf actures or processes any. goods
for sale, the liability to pay tax shal
conmence, fromthe date on which his gross
turnover, during any year, first exceeds the

t axabl e quantum

(c) Who exports any goods purchased wi thin
the State, the liability to pay tax shall
commence fromthe date on which he

pur chases such goods.

(d) Who deals in declared goods, the liability to
pay tax shall comrence fromthe date on

whi ch his gross turnover of such goods

exceeds the taxabl e quantum

(e) who deals in foreign liquor (Indian made
foreign liquor and foreign liquor), the
liability to pay tax shall comrence fromthe
date on which he deals in such goods.

(f) VWho deals in textiles exclusively, the
liability to pay tax shall conmmence fromthe
date on which the sal es of goods other than
those specified in Schedul e B exceeds

rupees one lac in a year

(9) who is a contractor doing the work of
construction, fitting, inmprovenent or repair
of any building, road, wall, bridge,

enmbankment, dam or ot her immovabl e

property and has not charged tax or has not
made use of the authority of his registration
certificate under this Act or the Centra

Sal es Tax Act, 1956 during the period from

I st day of April, 1987 to 31st day of March
1989, shall not be liable to pay tax under this
Act during aforesaid period on the goods

i nvolved in the execution of works contract.
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(h) who transfers the right to use tents, kanats,
chhol dari, crockery, utensils, furniture and
all other goods for decoration and |ighting
pur poses, and has not charged tax or has not
made use of the authority of his registration
certificate under this Act or the Centra

Sal es Tax Act, 1956, during the period from

I st day of April, 1987 to 31st day of March
1989 and opts for the payment of |unmp sum

as may be prescribed, in lieu of sales tax;
shall not be liable to pay tax under this Act
during the aforesaid period and his liability
to pay tax under this Act on the transfer of
right to use any goods for cash, deferred
paynment or ot her val uabl e consi deration

shall comence from st day of April, 1989
and shall remainin force upto 31st March,
1995.
(3) Every deal er who has becone |'iabl e to pay

tax under this Act shall continue to be so liable
until the expiry of three consecutive years during
each of which his gross turnover has failed to
exceed t he taxabl e/ quantum and such further

period after the date of such expiry, as may be
prescribed, and on the expiry of thislatter period
his liability to pay tax shall cease.

(4) Every deal er, whose liability to pay tax has
ceased under the provisions of sub-section (3) shal
again be liable to pay tax under this Act in
accordance with the provisions of sub-section (1).

(5) Not wi t hst andi ng anything to the contrary
contained in this Act or any other law or judgnent
or order of any court or authority in respect of
cases relating to assessnments for the period from
the 7th Septenber, 1955 up to the commencenent

of this Act, every deal er who was assessed under
the Punjab General Sales Tax Act, 1948 shall be
deened to have been assessed under this Act as if
this Act was in force during the said period.

Section 17. Tax on decl ared goods.\027Tax on
decl ared goods shall be |eviable and payabl e at the
stage of sale or purchase, as the case may be and
under the circunstances specified agai nst such
goods in Schedule D

Provi ded that where the goods have not been
subjected to tax at any of the stages of sale or
purchase specified in Schedule D, the tax shall be
| evied on and paid by a dealer liable to pay tax
under this Act at the stage of |ast purchase of such
goods by him

Provided further that the tax under this
section shall be levied, charged and paid after
provi di ng deducti ons adm ssi bl e under section 27
of this Act.
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SCHEDULE ' D :

Sl

No.

Nane of decl ared

goods

Ci r cunst ances

under which tax

is to be levied

Stage of |evy

1

Cotton, paddy and oi
seeds ot her than cotton
seeds, as are defined in
section 14 of the
Central Sal es Tax Act,
1956.

(i) Wen
i mported.

(ii) Wen

pur chased

within the State.
First sale
within the State
by a deal er

liable to pay
tax under this
Act .

Last purchase
within the State
by a deal er

liable to pay
tax under this
Act .

In these civil appeals, we are not concerned with inports

and, therefore, in the course of our judgnent we have only
enphasi zed the concept of sale or purchase in the course of
export. Section 5 of the 1956 Act |ays down principles for
determ ning as to when a sale or purchase takes place in the
course of export. It defines constitutional inhibition of Article
286(1)(b), nanmely, that no law of a State shall inpose tax on
sal e or purchase which takes place in the course of inport of
goods into or export of goods out of India. Section 5(1) covers
direct export sale, whereas section 5(3) applies to penultinate
sal e or purchase, which is deened to be sale or purchase in the
course of export and consequently falls under section 5(1) of
the 1956 Act. Therefore, in cases where a sale is not directly
connected with exports and where between the seller and the
ultimate buyer, internediaries are involved, such a sale, if not
covered under section 5(3), cannot occasion any export and,
therefore, such transaction would not fall under section 5(1).
There is a difference between sale for export and sal e which
occasi ons export. \Wien the assessee buys paddy and converts

it intorice which is sold to the exporter, although purchase of
paddy is a transaction for export, such transaction does not
occasi on export and consequently it does not fall within section
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5(3). Under section 5(3), a penultinmate local sale is deened to
be an export sal e under section 5(1) only if such | ocal sale
occasi ons export.

Now coming to the question of single point tax, it is

important to bear in mnd that in | aw every transaction has two
ends \ 026 sale end and purchase end. Section 14 of the 1956 Act
enuner at es decl ared goods including paddy and rice. |t does

not inpose any liability. Section 15(a) of the 1956 Act, as it
stood at the relevant tine, makes it nmandatory for the State to
tax either the sale point or the purchase point. Accordingly,
under sections 6 and 17 read with schedul e-D of the 1973 Act, a
single point tax is levied on rice and paddy separately provided
there is sale and purchase of identical goods. Section 15(c) of
the 1956 Act inter alia provides for adjustnment/set-off of tax
pai d on paddy agai nst tax paid on rice procured therefrom To
the sane effect are the provisions in sections 15 proviso (iii),
15A and 27 of the 1973 Act. Hence, the legislature had al

along treated rice and paddy as two separate taxable itens for
all purposes till 28.9.1996 when cl ause (ca) was introduced to
get over the effect of thejudgnment of the Hi gh Court in the case
of United Riceland Ltd. & Anr. v. State of Haryana & Os.
reported in [(1997) 104 STC 362]. |In that case, it was held that
paddy and rice, both being decl ared goods under section 14 of
the 1956 Act, are different taxable comodities subject to tax
under sections 6 and 17 read with schedul e-D of the 1973 Act

and consequently, the exporter who buys paddy, converts it to
rice and exports it, is liable to pay tax on purchase of paddy

under the said 1973 Act. This resulted in cost plus effect on
exports, which nade the exports very costly as the exporter had
to pay the purchase tax. In order to nake exports nore

conpetitive, globally, clause (ca) was inserted in section 15 of
the 1956 Act, under which rice and paddy are equated by a

deenming fiction for the purposes of section 5(3) of the said

1956 Act. The effect of clause (ca) was two fold. Firstly, both
the commodities were equated so that the State cannot tax them

at multiple stages. Secondly, in/view of the said equation by a
deenming fiction, the | ast purchase of paddy for sale of rice to be
exported coul d not be taxed in view of section 5(3) of the said
1956 Act. But for clause (ca) of section 15, the exporter was
l'iable to pay purchase tax on the |ast purchase. ~Hence, clause
(ca) has nullified the effect of the judgnent in United

Ri cel and’ s case (supra).

M. Dushyant Dave, |earned senior counsel appearing on
behal f of the appellant contended that export sal es - involve a
series of integrated activities comencing from agreenent of
sale with the foreign buyer and ending with delivery of goods to
a common carrier for transport out of India. Such a sale cannot
be di sassociated fromthe export. Therefore, sale of rice by the
appel l ant to the exporter, procured from paddy was-a part of
export sal es and consequently exenpt fromtax. It was urged
that section 5(1) of the 1956 Act applies to export sales. They
are sal es which occasion export. On the other hand, section
5(3) of that Act refers to penultimate sal e precedi ng export sale,
which is deened to be "sale in the course of exports" and not
exigible to tax. It was urged that prior to 28.9.1996, paddy and
rice were taxed separately as two different commodities under
the 1973 Act and consequently the full bench of the H gh Court
in the case of United Riceland Ltd. (supra) took the view that
purchase of paddy by m |l er-cumexporter was exigible to
purchase tax under sections 6 and 17 read with schedul e-D of
the 1973 Act. The result was that although the penultinate sale
was not liable to tax in ternms of section 5(3) of the 1956, the
exporter had to pay purchase tax on purchase of paddy under
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the 1973 Act. Consequently, rice exported fromlilndia lost its
conpetitive edge as its export becane costlier in the

i nternational nmarket as conpared to rice exports from

nei ghbouring countries. In the circunstances, clause (ca) was
inserted in section 15 on 28.9.1996 under which paddy and rice
were made taxable at one stage so that purchase of paddy could
be exenpted fromtax under the |ocal |aw thereby enabling the
exporter to reduce the cost of export. It was contended that
today we live in the age of globalization where revenue from
exports help the national econony and, therefore, this Court
shoul d read the above provisions in the w dest possible termns
keeping in mnd the global conpetition in the world market. It
was submitted that purchases and sales are two sides of the
sanme coi n and where such purchases and sal es have been made
prior to and not subsequent to placenent of export orders by the
forei gn buyer, such transactions should get benefit of
exenption under section 5(3) read with section 15(ca) of the
1956 Act. It was submitted that the H gh Court had erred in
restricting the deemng fiction under clause (ca) only to the
mller-cumexporter; that it had failed to appreciate the scope
and content of clause (ca) under which paddy and rice have

been equated for the purposes of section 5(3) so that purchase
of paddy by the appellant for sale of rice to the exporter would
al so be exenpt frompaynent of purchase tax under the 1973

Act .

M. S. Ganesh, |earned senior counsel appearing on
behal f of the appellant in civil appeal Nos.1117-1121 of 2003,
in addition to the above arguments, submitted that in view of
cl ause (ca) of section 15, the term "paddy" and the term"rice"
are interchangeable. He subnitted that in the present case, we
are concerned with two sales nanmely, sale fromappellant to the
exporter and sale by the exporter to the foreign buyer. It was
urged that under the inmpugned judgnent, the H gh Court has
restricted the benefit of tax exenption only to sale by the
exporter and not to the sale by theappellant to the exporter.
According to the | earned counsel since the terns "paddy" and
“rice" were interchangeabl e under clause (ca), it must follow
that what the appellant sold to the exporter is paddy and
therefore the | ast purchaser of such paddy was the exporter and
not the appellant and consequently the appellant was not l|iable
for payment of purchase tax on purchase of paddy and sold as
rice to the exporter.

Lastly, it was urged that tax |evied on purchase val ue of

paddy was adj ustable against tax liability on the sale of rice
under sections 12, 15 and 27 of the 1973 Act and since there

was no tax on export of rice, the liability of tax on the appell ant
was nil.

At the outset, we state that none of the judgnents cited
by the | earned counsel for the parties deal with the points which
arises for determnation in these civil appeals. As stated above,
there are two ends in every transaction, namely, the sale end
and the purchase end. Section 5 of the 1956 Act |ays down
principles for determ ning when a sale or purchase occasions
export. It inter alia defines the constitutional inhibition of
Article 286(1)(b), nanely, that no law of a State shall inpose
tax on sal e or purchase which occasions export. To constitute a
purchase, exenpt from State purchase tax, the purchase nust
occasi on export. The question which we have to decide in these
civil appeals is : whether purchase of paddy by the appell ant
(mller), who procures rice fromit and sells the rice to the
exporter is a purchase which occasions export or is it a purchase
for export? Section 5(1) of 1956 Act exenpts export sales.
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There are three categories of sales, nanely, local sale, inter-
State sale and export sale. Section 5(1), therefore, covers direct
export whereas section 5(3) covers |ast sale or purchase
precedi ng direct export which is deened to be in the course of
export. The |ast sale or purchase preceding the direct export is
deened to be in the course of export as the two are so closely
connected that breach of one may result in breach of the
conposite contract. It is for this reason that section 5(3) inter
alia requires such sale or purchase transaction being entered
into after and in conpliance with the export order being placed
by the foreign buyer. The underlying rationale of section 5(3)

is that such penultimte sale or purchase nust occasi on export

in order to constitute sale or purchase in the course of export.
Section 5(3) does not cover the penultimate transacti on which
occasions sale in the local market, nor does it cover sale for
export. In the present case, appellant is a mller within the
State; it buys paddy and procures rice therefromwthin the

State and sells it to the exporter within the State and as such it
is a local sale which does not fall under section 5(3). It is a sale
for export and not a sale which occasions export. There is one
nore way of looking at the question in hand. Under section

15(a) of 1956 Act, as it stood at the material tine, the State
could levy tax either at the sale end or purchase end of the
transaction in case of declared goods. Consequently, under
sections 6 and 17 read w th schedul e-D of 1973 Act, we have
single point levy of tax and not tax at nultiple points. It is the
| ast purchase of paddy which is nade taxabl e under 1973 Act.

The single point |evy envisages tax at either ends of the sane
transaction provided that the identity of the goods remains
unchanged. It is a tax on one single commpodity. Section 15(a)
inter alia states that the tax payabl e under the State | aw shal
not be levied at nore than one stage. The word "stage" in
section 15(a) refers to stages of successive sal es and purchases
and not to stages, which raw material undergoes, resulting in

the manufacture of a different comercial comodity. The

reason is not far to see. Under the 1973 Act, rice and paddy are
two different conmmpdities. They are taxable at different rates.
Under section 15(c) of 1956 Act as al so under sections 15
[proviso (iii)], 15A and 27 of 1973 Act, the tax paid on the rice
stands reduced to the extent of tax paid on paddy. It is for this
reason that clause (ca) in section 15 of 1956 Act equates paddy
and rice for the purposes of section 5(3), otherw se it woul d not
be possi ble to harnonize the set-off provisions, stated above,
with clause (ca) of section 15 of 1956 Act. Moreover, clause

(ca) applies only in cases of export of rice procured from paddy.
In all other situations, paddy and rice remain two different
taxable itenms. |If clause (ca) is read in the manner suggested by
the appel l ant, sections 15(a) and 15(c) woul d bel rendered
nugatory. Simlarly, proviso (iii) to section 15, section 15A and
section 27 of 1973 Act, which provides for set-off/adjustnent

of tax paid on paddy against tax paid on rice, would be rendered
otiose. The Hi gh Court was, therefore, right in holding that

cl ause (ca) of section 15 of 1956 Act provides for a limted
deeming fiction attached to purchased comvodity, nanely,

paddy purchased by the mller-cumexporter. |In the present
matter, we are concerned with | evy of purchase tax under

section 17 read with schedul e-D of 1973 Act. Schedul e-D was

i ntroduced by notification dated 1.8.1988 in line with the

provi sions of section 5(3) of 1956 Act, which as stated above,
defines | ast sale or purchase preceding export sale, as sale or
purchase in the course of export. Schedule-D refers to |levy of
tax on "last purchase", an expression which is borrowed from
section 5(3) of 1956 Act. Schedul e-D of 1973 Act is, therefore,
in-conformty with the provisions of section 5 of 1956 Act. So
read, it is clear that the words "l ast purchase" in schedul e-D
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connot es purchase which occasions export and not purchase of
paddy for export. |In the case of Hotel Balaji & Ors. v. State of
AP. & Os. reported in [1993 Supp. (4) SCC 536] this Court

has observed that it is difficult to define the words "I ast
purchase" except with reference to the node of the use of the
pur chased goods subsequent to that purchase and in that sense

| evy can be crystallized only at the point of time when the
goods have been utilized in a particular way. Applying the test
propounded by this Court in Hotel Balaji’'s case, we hold that
clause (ca) of section 15 contains a limted deenming fiction by
whi ch tax exenption is given only to the sale of rice by the
exporter and not to the sale by the appellant \026 mller to the
exporter.

At one stage, it was sought to be contended on behal f of
the appellant in civil appeal ‘Nos.1117-1121 of 2003 that terns
"rice" and "paddy" were interchangeabl e under clause (ca) from
which it follows that what the appellant sold to the exporter was
paddy and, therefore, the | ast purchaser of such paddy was the
exporter ‘and not the appellant and consequently the appell ant
was not |iable for payment of purchase tax. W do not find
merit in this argunent. ~Cl ause (ca) of section 15 inter alia
states that where a tax on purchase of paddy is |eviable under
the State law and the rice procured out of such paddy is
exported, then for the purposes of section 5(3), paddy and rice
shall be treated as a single commopdity. ~ As stated above, cl ause
(ca) contains a limted deemi ng fiction, which only applies to
sale of rice by the exporter. This fiction is attached to the
pur chased conmodity which is paddy fromwhich rice is
procured and not the exported commodity. Clause (ca) equates
the two comodities only in cases where rice procured from
paddy i s exported and not to any other case. Accordingly, we
hol d that the purchase of paddy by the appellants in these cases
is not exenpt fromthe levy of a tax. Such purchases do not fal
within section 5 of 1956 Act.  The sale by the exporter is,
however, exenpt under section 5(1) and the purchase of paddy
by the mller-cumexporter is covered under section 5(3) of
1956 Act.

Bef ore concl udi ng, we notice the concludi ng argument
advanced on behalf of the appellants in civil appeal nos.1117-
1121 of 2003. It was urged that tax |evied on the purchase
val ue of paddy was adjustable against tax liability on sal e of
rice under sections 12, 15 [proviso (iii)], 15A and 27 of 1973
Act and since there was no tax on export of-rice, the liability of
tax on the appellant was nil. In this matter, as can be seen from
the i npugned judgment, the High Court has granted liberty to
the appellant to file appeal against the assessnent order(s).

Si nce the above contention needs adjudication on facts, we do
not wish to deal with this contention, at this stage, leaving it
open to the appellant to raise all such contentions before the
Assessi ng/ Appel l ate Authority.

Subj ect to above, civil appeals and wit petitions herein
fail and are accordingly dismssed with no order as to costs.




