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The appellant was enployed as an Overseer with Mrvi
Municipality in Rajkot District, State of" Gujarat. He was
di smissed from service by a resolution  dated December 1,
1970 passed by the Municipality. The appellant chall enged
the order of dismssal by way of a civil suit. The tria
court dismssed the suit. The appellate court,  however,
reversed the findings of the trial court and decreed the
suit. The second appeal filed by the Minicipality was
all owed by the High Court and the judgnent and decree passed
by the first appellate court was set aside and the suit of
the appellant was dismssed on the short ground that the
sanme was barred by limtation under Section 253(1) of the
Gujarat Municipalities Act, 1963 (the Act). This appeal by
way of special |eave is against the judgnment ~of the High
Court.

It is not disputed that before passing the order. of
dismssal it was mandatory for the Minicipality to have
followed the procedure laid down under the Mrvi /' Cty
Muni ci pal O ficers and Servants, Conduct, Discipline
Di smissal, Penalty and Appeal etc., Rules 1960 (the Rules).
Rule 35 of the Rules, which is relevant is as under

"Before inposing the penalty under

sub-sections 3,6,7 & 8 of Section

21 upon the officer or enployee,

the investigating general Board or

Committee shall have to follow the
foll owi ng nmet hods/ procedure.

1. To take dscision for action
asainst the responsible officer or
enpl oyee.

2. Witten Charge-sheet should be
given to him

3. To make investigation/enquiry
and to take evidence in respect of
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hi s m sbehavi our, fault of offence.

4, To take witten explanation
fromhim
5. After the aforesaid proceeding

the opinion should be given and
deci sion of order should be nade."
The High Court on nerits cane to the conclusion that
the order dismissing the appellant was passed wthout
conplying with the provisions of rule 35 of the Rules. The
H gh Court, therefore, held that the order of disnissal was
illegal. The relevant part of the H gh Court judgment in
this respect is as under:
"Rule 35 of t he Mor vi Cty
Muni cipal Oficers and Servants,
Conduct , Di sci plines Di sm ssal
Puni shment and Appeal Rul es framed
by the said Miunicipality ~in 1960
| ays down that before inposing a
puni shment  upon an officer or
servant of the Minicipality, the
General Board or the Committee has
to: (1) take a decision to take
action against the ~officer or
servant, (2) give him a charge-
sheet in witing, (33 take evidence
about t he m /sconduct of t he
servant, (4) 'call for his witten
expl anation, (5) reach a conclusion
and give a decision and pass an
appropriate order.
In the present case, it is an
admtted position that no decision
was taken either by the GCenera
Boar d or by t he Controlling
Conmittee of the Municipality to
take any such action against  the
plaintiff. It is also an admtted
position that no charge-sheet has
been given by the General Board or
by the Cormmittee acting through the
Chief Oficer or any other officer.
It is clear on the face of it that
the charge-sheet, Ex.41, is issued
by the president in his owmn nane
and is signed by him There is also
nothing on record to show that any
evi dence was taken in the present
case to consi der whet her the
char ges | evel | ed agai nst the
plaintiff were est abl i shed. It
appears that the plaintiff was
call ed upon to give his explanation
and he did give sone explanation
There is nothing on record to show
that any notice was given to the
plaintiff informng him that the
charges agai nst himwere proved and
calling upon himto show cause why
he should not be dismssed from
service. But it appears that the
Chief Officer of the Minicipality
gave a notice, Ex.55, dated 7-10-
1969 to the plaintiff informng him
that the General Board wll be
taking up for consideration the
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resol ution passed by the
Controlling Commttee on 17-4 1969
with regard to his dismissal from
service and he may produce what ever
evidence he wants to in defence
before the GCeneral Board. In view
of this, we may say that he was
given an opportunity to give a
witten explanation as required by
sub-rule (4) of the Rule 35. The
provision of sub-rule (5) of Rule
35 lays down that the Ceneral Board
or the Conmittee, as the case my
be, has to reach a conclusion and
pass a judgnent and also pass a
consequential order. This shows
that the Ceneral Board. or the
Conmittee, as the case may be, has
to record a finding with reasons
for reaching the conclusion about
the guilt— of the delinquent. ~The
resol ution of the Control i ng
Committee is at Ex.38. It is dated
17-4-1969. It ~only  nentions that
the charge against the delinquent
plaintiff was established and the
Comm ttee was of the opinion that
the plaintiff 'should be renpved
fromservice and the matter may be
pl acedbefore the General Board. No
reasons are di sclosedin this
resolution as to why the Conmmttee
had reached such a conclusion The
resol ution al so does not showas to
what inquiry, if any, was held
against the plaintiff before taking
this decision. The resolution of
the General Board is at Ex.85. The
resolution is dated 1-12-1970. This
resolution also does not disclose
any reasons as to why the General
Board had reached the conclusion to
dismss the plaintiff except that
it had taken into consideration the
resol ution of t he Control l'ing
Committee and the subnissions nade
by the advocate on behal f  of
theplaintiff. Thi s shows t hat
nei therEx. 38 nor Ex.85 disclosed
any reasons what soever."

The Hi gh Court finally concluded as

under :

"It will appear fromwhat has been
di scussed above no inquiry
, 4<he plaintiff-

respondent as required by the rules

franmed by the Minicipality. The

order passed by the GCeneral Board

of the Minicipality dismssing the
plaintiff-respondent from service

therefore, is on the face of it,

illegal and inoperative. On nerits,

t herefore, t he def endant -

Muni ci pality has no case."

Havi ng held that the order passed by the General Board
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of the Minicipality dismssing the appellant from service
was on the face of it illegal and inoperative, the Hgh
Court non-suited the appellant on the short ground that the
suit was barred by linmtation in terns of Section 253(1)(a)
of the Act. The said section reads as foll ows:

"253(1) - No suit shall lie against

a nuticipality in respect of any

act done in pursuance or execution

or intended execution of this Act

or in respect of any alleged

negl ect or default in the execution

of this Act, -

(a) Unless it instituted wthin

six nonths next after the accrua

of the cause of action; and..."

On the interpretation of Section 253(1)(a), the High
Court posed the follow ng question

"On facts, I have f ound, as

di scussed earlier, that the action

of .tthe~ Municipality was bad, in

that the procedure | aid down by the

rules has not been followed and

further because  no reasons have

been gi ven ei t her by the

Controlling Conmttee or by the

CGeneral Board for reaching the

conclusion to disnmiss the plaintiff

from service The guesti on is

whether in view of this factua

position, can it be said that the

act of the Minicipality was in

pur suance or, at any rate,
execution or intended execution of
t he Act?"

The High Court finally came to the conclusion that the
suit filed by the appellant was barred by limtation as it
was not filed within the period of limtation prescribed by
Section 253(1)(a) of the Act The Hi gh Court reached the
finding on the foll owi ng reasoning:

"The di scussion nade above clearly

shows that even though the action

of the Minicipality in dismssing

the plaintiff was null and void for

the reasons which have been stated

in the beginning none-the-less the

Miunicipality can be said to have

acted in intended execution of the

Act and hence the provisions of

Section 253(1)(a) will be attracted

in the present case."

We have heard |learned counsel for the parties. W are
of the viewthat the Hgh Court fell into patent error in
reaching the conclusion that the dism ssal of the appellant
fromservice, in utter violation of rule 35 of the Rules,
was an "act done in pursuance or execution or intended
execution of this Act..... “ It is no doubt correct that the
CGeneral Board of the Minicipality had the power under the
Act to disniss the appellant but the said power could only
be exercised in the manner indicated by rule 35 of the
Rules. Admittedly the power of dismissal has not been
exercised the way it was required to be done under the Act.
It is settled proposition of law that a power under a
statute has to be exercised in accordance wth the
provi sions of the statute and in no other manner. In view of
the categoric finding given by the High Court to the effect
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that the order of dismssal was on the face of it illegal
and void, we have no hesitation in holding that the
di smissal of the appellant was not an act done in pursuance
or execution or intended execution of the Act. The order of
di smi ssal being patently and grossly in violation of the
plain provisions of the Rules it cannot be treated to have
been passed under the Act.

This Court in Poona City Minicipal Corporation vs.
Dattatraya Nagesh Dattatraya Nagesh Deodher 1964 8 SCR 178
while interpreting a similar provision under the Bonbay
Provincial Municipal Corporation Act, 1949 observed as
under :

"The benefit of this section would

be available to the Corporation

only if it was ~held that this

deduction of ten per  cent was "an

act done or purported to be done in

pursuance or execution or intended

execution of this Act." W have

al ready held that this levy was not

in pursuance or execution of the

Act. It is equally «clear that in

view of the provisions of s.127(4)

(to which we have already referred)

the | evy could not be said to be

"purported to be done in pursuance

or execution | or intended execution

of the Act." For, what is plainly

prohibited by the Act cannot be

claimed to be purported to be done

in pursuance or intended execution

of the Act".

Thi s Court in Muni ci pal Cor poration VS, Sri
N yamatullah S/o Masitulla 1970 2 SCR 47 interpreted Section
135(2) of the Indore Municipal Act, 1909 which is sinmlar to
Section 253(a) of the Act in the followi ng term

"The provi si ons cont ai.ned in
section 135 of the Indore Minicipa
Act will be applicable to things

done under the Act. It is nanifest

that in the present case the order

of di sm ssal passed by Shr

Ghat pande was beyond his

jurisdiction and is therefore not

an act done under the Act."

The dismissal order in the present case could only be
passed by followi ng the procedure | aid down under rule 35 of
the Rules. The Minicipal Board had no jurisdiction or
authority to dismss the appellant without follow ng the
mandat ory procedure. W are, therefore, of the viewthat the
H gh Court was not justified in reaching the concl usion that
the order dism ssing the appellant was within the provisions
of the Act. W allowthe appeal, set aside the inpugned
judgrment of the High Court and decreed the suit of the
appellant with costs. W quantify the costs as Rs. 20, 000/-.




