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ACT:
Motor Transport Workers Act, 1961--Definition of 'NMotor
Transport Wor ker’ - -" Enpl oyed’ , nmeani‘ng of --Industria

Di sput e--Transport conpany giving trucks - on hire to
contractors--Former 'drivers of trucks becom ng contractors
after resigning fromservice of ~ conpany--Such  contractors
whet her Motor Transport Wirkers--Contract ~system whether
amounts to unfair | abour practice.

HEADNOTE
The respondent conpany carried on the business of transport
and renoval of goods by road. It owned a fleet of trucks

and enpl oyed drivers and cleaners to run them [1n'1963 the
conpany, finding difficulty in observing the provisions of
the Mtor Transport Wdrkers Act 1961, introduced a schene
whereby the trucks, instead of being run by the conpany
itself were hired out to contractors at a fixed rate  per
mle. Enployees of the conpany who were engaged in _running
the trucks resigned their jobs and nost of them who had for-
nerly been drivers becane contractors under-the schene. The
wor kmens’  Union however raised a dispute asking for the
rei nstatement of the ex-enpl oyees who had been given work on
contract basis. The Tribunal held that the contract system
could not be said to be an unfair |abour practice, for’  the
ex-enpl oyees were never coerced or forced to resign 'their
jobs, and they got nore benefits fromthe contract system
than fromtheir original contract of enployment. |In  appeal
to this Court the Union contended that the ex-enployees of
the conpany continued to be worknen notw thstanding  that
they were posed as independent contractors, that t he
benefi cent | egislation conceived in the interests of
transport workers was being set at naught by the conpany,
and that the setting up of the contract systemanounted to
unfair |abour practice.

Held: (i) Since the drivers had resigned their jobs they
could not be said to be enployed in the Mdtor Transport
undertaking. The word 'enployed” in the definition of Modtor
Transport. Wrker is not used in the sense of wusing the
services of a person but rather in the sense of keeping a
person in one's service. Persons who are independent and
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hire a vehicle for their own operation paying a fixed hire
per mle fromtheir earnings cannot be said to be persons
enpl oyed in the Mdtor Transport Undertaking in the sense of
persons kept in service. The operators were therefore not
Mot or Transport Workers within the definition. [304F-H]

(ii) There was no bar in law to the introduction of the con-
tract system A person nmust be considered free to so
arrange his business that he avoids a regulatory law and its
penal consequences which he has w thout the arrangenent, no
proper neans of obeying. This, of course, he can do only so
| ong as he does not break that or any other |law. [306 B-C]
(iii) Those who resigned did so voluntarily and they got
substantial benefits under the new system The Tribunal was
right inits conclusion that there was no exploitation of
the ex-enpl oyees. There

301
was thus no unfair |abour practice. The present case was
not anal ogous to the case of contract |abour when enpl oynent
of | abour through a contractor or mddleman put the | abour
at a disadvantage in collective bargaining and thus robbed
| abour of -an inportant weapon in its-armoury., [305E-306A.]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal NO 437 of 1966.
Appeal by special |eave fromthe Award dated March 31, 1964
of the Industrial Tribunal, Miharashtra in Reference (IT)
No. 40 of 1963.

H K.  Sowani, K. Rajendra Chaudhuri and K. R~ Chaudhuri, for
the appel |l ant.

H R GCokhale and 1. N. Shroff, for respondent No. 1.

The Judgnent of the Court was delivered by

Hi dayatullah, J. This is an appeal by special |eave | against
the award dated March 31, 1964 of the Industrial Tribunal
Maharashtra in a Reference by Government under s. 10(1)(d)
of the Industrial Disputes Act, 1947. The appellant is a
Trade Union established on January 1, 1962 by the enpl oyees
of Ghatge & Patil (Transports) Private Ltd.. and t he
respondent is the Conpany. The Conpany has its registered
office at Kolhapur and is engaged in the transport and
renoval of goods by road. It operates on a |arge scale
owning at the material tinme as many as 70 trucks and plies
them from Kol hapur (where the registered office of the Com
pany is situate) to far off places such as- Bonbay, Poona,
Bangal ore, Goa and Madras.

On January 14, 1963, the Union served a notice of denand
upon the Conpany asking for the abolition of a newy
i ntroduced contract systemfor the running of vehicles.
This was referred first to the Conciliation Oficer, but
later the reference was nmade by Governnent as 'stated
already. The dispute arose in the follow ng circunstances:
For the operation of its trucks the Conpany was previously
enploying 70 drivers and an equal nunber of cleaners. O
January 8, 1963, the Conpany advertised in a |ocal newspaper
of Kol hapur that it had trucks in working condition for sale
and al so trucks in working condition to be given for plying
on a contract system As nany as 54 drivers applied for
obt ai ni ng contracts having resigned their service as
drivers. The Company then entered into agreements wth
these drivers between January 9 and 31. Each driver
received one notor truck for operation according to the
terns of the agreenent. A nodel agreenent has been produced
in the case in which the parties, after reciting that there
were difficulties in operating notor transport vehicles,
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because of the passing of the Mdtor Transport Workers Act,
stated that the agreenent was being entered into for the

operation of the trucks. It is not necessary either to set
out the agreement or to analyse all its terms.
302

For our purpose it is sufficient to say that the Conpany | et
to these fornmer drivers (to whomwe may refer as operators)
a truck each on condition that they paid the Conmpany Re.
1.00 per nmnmile for its use. The Conmpany on its part
undertook to supply fuel, oil tyres, tubes, etc. for the
purpose of running the vehicle. Under this agreenment the
operator was at liberty to canvass for goods and transport
them but he was required to give the utnost priority to the
goods entrusted to the Conpany for transport. In this way
the goods booked with the Conpany were transported by the
operator s in priority and they paid Re. 1.00 per mle for
the use of the truck , all other expenses being borne by the

Conpany- The operator s were required to bring all the
gross receipts to the Conmpany whi ch deducted its own charges
at Re. '1.00 per mile and handed over the bal ance. The

operators- were responsi ble for any danage to the vehicle,
save normal wear and tear, and were required to observe the
terns and conditions of the permt held by the Conpany. In
this way, the Company continued to function as a transport
undertaking while/ the trucks were not run through paid
servants but through independent contractors.

The above nove by the Conpany was necessary (so the Conpany
adnmits) because of the passing of the Mdtor Transport Wor-
kers Act, 1961, on May 20, 1961. ~This Act was passed to
provide for the welfare of Mtor Transport workers and to
regul ate the conditions of their work. |t applies to Motor
Transport Undertakings, by which is neant, anpbng other
things, wundertakings engaged in carrying goods by road for
hire or reward. Such undertakings are required to register
under the Act and an inspecting staff is brought into
exi stence for the purpose of seeing that the requirements of
the Act are carried out. The fourth chapter of /'the Act
(headed "Welfare and Health") requires the Mdtor ~Transport
Undertakings to provide canteens in every place where 100
Mot or Transport workers or nore are enpl oyed-, rest roons
for the use of such workers, uniforns, nmedical and First-Aid
facilities. The fifth chapter prescribes the hours of work
for Mtor Transport workers and in ordinary circunstances
puts a ceiling of 48 hours in a week and a nmaxi num of 8
hours a day and a daily interval for rest after 5 hours of
work, wth a spreadover of not nore than 12 hours in every
day. It also provides for a day of weekly rest. ~The sixth
chapter prohibits the enploynment of children, = enjoins. the
carrying of tokens by enployees and provides for their

nedi cal exam nation. The seventh chapter applies t he
Payment of Wages Act and provides for annual |eave wth
wages and extra wage for overtine. The eighth 'chapter

provides for penalties and procedure and the ninth chapter
gives power to the Government to grant exenptions, to  make
rules and to give directions. Section 37, whichis in this
| ast chapter, provides that the provisions of the Act shal
have effect notwi thstandi ng anything i nconsistent therewith
contained in any other lawor in the terns of any award,
agreement or contract of service whether nade before or
after the commencenent of this Act but not so as to take
away froma Mtor Trans-
303

port worker an existing benefit which is nore favourable
than those wunder the Act or to prevent him from entering
into an agreenent for better rights and privileges than
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those given to himby the Act.
The Conpany frankly admtted at all stages that it was
impossible for it to inplement all the conditions of the Act
in respect of the drivers of motor vehicles. |t stated that
its notor drivers. while working inits enploynent, were
required to go on long journeys and it was practically
i npossible to enforce the conditions of hours of work or of
rest. Since this entailed penal consequences and the
possibility of the pernmits being cancelled, the Conpany was
forced to adopt a systemunder which it would not be requir-
ed to observe the Act because under it the truck drivers
becane i ndependent contractors and were therefore not within
the ambit of the Act. On the other hand, the Union
contended that this arrangement was invented to nullify the
beneficial legislation intended to inprove the conditions of
Mot or Transport workers in general and truck drivers in
particul ar. Under  the 'system the Union subnmitted, the
drivers  lost the benefit of |eave of various kinds, over-
time paynment, Provident Fund, gratuity and insurance and
there was no control either in respect of hours of work or
of rest which were the nmain objects of the Act to secure.
"The matter of dispute referred to t he
Tri bunal” was: - -
"The ~-contract system for. the running of
vehi cl es whi ch has been newly introduced, nust
be abolished i mediately.” Such ex-enployees
of the Company who have been given this work
on contract basis should be reinstated wth
back wages".
The Tribunal held that the first part as also the second
referred to the 54 drivers who had resigned their jobs and
becorme operators. The Tribunal saw difficulty in acting on
the second part because the drivers had resigned. In
dealing with this problem the Tribunal considered the
evi dence and came to the conclusion that the drivers were
not coerced or forced to take this action. The Tribuna
then posed the question, howto re-instate persons who had
voluntarily resigned their services and could not be said to
be di sm ssed, discharged or retrenched within the Industria
Di sputes Act? The Tribunal also held that the agreenents
were sinple agreenents for transport of goods - and were
essentially fair to the operators. O course, there were
advantages as well as disadvantages but the enployees not
bei ng servants were free agents and could do the work as and
when they liked and even accept work from others.” They thus
got, what they considered, nore benefit from the contract
systemthan fromtheir contract of enployment. None of the
drivers had appeared to conplain against the new system
There was al so nothing to show that this systemtook unfair
advantage of the fornmer drivers. The Tribunal, therefore,
held that the contract systemcould not be described as an
unfair [|abour practice. The Tribunal also comented that
under the agreenents
304
thenselves the contract was capabl e of being term nated by
three days’ notice on either side and hence it was hardly
necessary for the Union to take recourse to a Tribunal for
getting it abolished. Holding that the new system coul d not
be said to be an unfair or anti-labour practice the Tribuna
rejected the claimof the Union. The Union now appeals by
speci al | eave.
The argurment on behalf of the Union centres round two facts.
Firstly, that the resignation of the drivers and cleaners
and the setting up of the contract system anpbunts to an
unfair | abour practice and exploitation of |abour because by
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this device these and other transport workers are being
victimzed; and, secondly, the salutary and beneficia
| egi sl ation conceived in the best interest of the transport
workers is being deliberately set at naught. According to
the Union the operators continue to be worknen notwth-
standing that they are posed as independent contractors
hiring the trucks. By this systemmany of the benefits
secured to the Motor Transport workers including drivers and
cl eaners, have been nade inapplicable to a section of Motor
Transport workers, nanely, the forner drivers and cleaners
enpl oyed by the Conpany. The argument on the side of, the
Conpany is that the hiring out of trucks to the operators is
not illegal and does not ambunt to exploitation of the
fornmer drivers or an unfair |abour practice. According to
the Conpany the operators are free agents and freely
resigned their jobs and the Conmpany points out that even
the, office-bearers of the Union were anong those who
resigned as drivers and entered into agreenments to becone
operators. The Conpany further points out that many of the
contracts were entered into after the, present reference was
made to the Tribunal
There is no doubt that the Conpany is a Mdtor Transport’
Undert aki ng because it is engaged in carrying goods by road
for hire or reward.” Since the drivers have resigned their
jobs they cannot,/ be said to be enployed in the Mtor
Transport Under t aki/ng. The word “enployed" in t he
definition of Mtor Transport worker i's not- used in the
sense of using the services of a person but rather in the
sense of keeping a person in one’s service. The definition
is, of course, made wide to takein all persons working in a
professional capacity in an-undertaking for ~running its
affairs in any capacity and not only persons enployed on
wages. The word "wage" has the neaning given to the word in
the Payment of WAges Act and takes-in all paid enpl oyees and
al so persons who are enployed in a professional. capacity
al t hough not in receipt of wages. Persons who are
i ndependent and hire a vehiclefor their own operation
paying a fixed hire per mle fromtheir earnings cannot be
said to be persons enployed in the Mtor Transport Un-
dertaking in the sense of persons kept in -service. The
operators, therefore, are not Mtor Transport workers within
the definition.
The Act is not only intended to confer benefits on~ Mtor
Transport workers but is also regulatory wth pena
consequences.

305
The apprehension of the Conpany is- that  some of the
regul atory provisions of the Act are incapable of being
observed properly in the case of drivers and cl eaners  goi ng
on long |journeys because there is no neans of enforcing
them For exanple, the provisions about hours “of @ work,
hours of rest etc. are not easy to enforce enroute or at far
off places. Therefore, rather than run the risk of l0sing
the permt for want of conpliance with the Mdtor Transport
Workers Act, the Conpany has decided not to run transport
trucks itself but to |let thembe run by independent hirers.
There does not appear to be any bar in law to such action
Section 59 of the Mdtor Vehicles Act contenplates the
transfer of permts with the perm ssion of the Transport
Authorities and this enables any person to whom a vehicle
covered by the permt is transferred to get the right to use

the vehicle in the manner authorised by the permt. Her e
the wvehicle is not transferred but is only let out on hire
and hence there is prima facie no need for perm ssion. The

Union made no attenpt before us to establish that the
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i nauguration of the contract system offended the Motor
Vehicles Act or was prohibited under it. No objection to
the systemby the Authorities under the Mtor Vehicles Act
was proved in the case. The operators also seemto be happy
because no operator appeared to conplain and the only
di ssatisfaction has been registered by the Union which
apparently lost the allegiance of sone of its former nmenbers
and even office bearers. In viewof the findings of the
Tri bunal, which we see no reason to disapprove, it nust be
held that the drivers voluntarily resigned and entered into
the agreements since they apparently considered themto be
nore favourable than the ternms of their fornmer enployment.
In this view of the matter it is difficult to hold that the
Tribunal was wong in its conclusion that there was no ex-
ploitation of the drivers. It is also equally true that
there is no bar in law to the introduction of the system
The Union, however, contends that on the analogy of sone
cases of this Court in which contract |abour was put down as
unfair | abour practice because it involved exploitation of
| abour, we shoul d declare this systemalso to be harnful to
the interests of |abour. ~Contract labour was declared in
this Court to be an unfair 1abour practice because the
intention was to introduce a mddle nan to avoid observance
of laws and to deny to | abour the advantages it had acquired
by bargaining or as a result of awards. 'Such is hardly the
case here. The two systens were there for the drivers to
choose. It is reasonable to think that the drivers mnust
have chosen a system which was considered by themto be nore
beneficial to thenselves. There was no compul sion for the
drivers to resign their jobs and they did “so voluntarily
obviously thinking that the new systemwas nore profitable
to them W cannot |ose sight of the fact that sone of the
of fi ce-bearers of the Union were anpng the first to. resign
Many of the drivers resigned the jobs  and entered into
agreenents even after the dispute was taken up by the Union.
The present case is, therefore, not anal ogous to the case of
306

contract |abour where enploynment of [|abour through a
contractor or mddl enan put the |abour at a disadvantage in
col l ective bargai ning and thus robbed labour of an inportant
weapon in its arnoury.

The matter of dispute no doubt referred in the second part
to ex-drivers but it referred generally to the new systemin
the first. The Tribunal was wong in thinking that the
first part also referred to the ex-drivers (now operators).
On the whole, however, it is clear that the Conpany has not

done anything illegal. A person nust be considered free to
so arrange his business that he avoids a regulatory |aw and
its penal consequences which he has, wi t hout the

arrangenent, no proper neans of obeying. This, of ~ course,
he can do only so long as he does not break that- or any
other law. The Conmpany has decl ared before us that ' it is
quite prepared, if it was not already doing so, to apply and
observe the provisions of the Mdtor Transport Wbrkers Act in
respect of its enployees proper where such provisions can be

nmade applicable. In view of this declaration we see no
reason to interfere, because Parlianent has not chosen to
say that transport trucks will be run only through paid

enpl oyees and not independent operators. The appeal fails
but in the circunmstances of the case we nmake no order as to
costs.

GC Appeal dism ssed.

307
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