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1. Chal | enge in these appeals isto the orders passed by a
Di vi sion Bench of the Rajasthan H gh Court, Jodhpur

directing consideration of the case of respondent in each case
under the Raj asthan (Regul ation of Appointments to Public
Service and Rationalisation of Staff) Act, 1999 (in short the
"Act’).

2. Background facts in a nutshell are as foll ows:

. Respondents were appoi nted on daily wage basis. Their
services were termnated as there was no further work in the
research centre where they were appointed and/or on the
basis that there was no work avail abl e-and there was no
approved list. The State of Rajasthan passed the Act in the
year 1999.

3. Respondent in each case filed a wit petition praying for a
direction to the present appellant to give benefit of
regul ari zati on on the post of Cass IV enpl oyees and to give
regul ar scale of pay with effect fromthe date from which

persons junior to himwere given benefit of regularization and
regul ar pay scale. Prayer was al so nade to decl are Sections 7,

9, 11 and 19 of the Act to be ultra vires to the Constitution of

I ndia, 1950 (in short the ’'Constitution').

4. The Hi gh Court placing reliance on an earlier judgnent
in Bhawani Singh and Os. v. State and O's. (2002 (3) Western
Law cases 728) declared Sections 9, 11 and 19 as ultra vires
and directed the appellant to consider the case of the wit
petitioner in each case for regularization in the |ight of
aforesaid judgnment and if found eligible to consider his case
for regularization with effect fromthe date on which any other
person junior to himhad been granted the sane benefits.

5. Stand of the appellant is that since none of the
respondents was in enploynment of the University from 1992 to
1995, the question of extending the benefit of regularization
fromthe date when his junior, if any, was regul ari zed does not
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ari se. Respondents’ stand was that each was entitled to
regul ari zati on because of long rendition of service.
qguestion relating to regularization of service on the ground of
long rendition of service was the subject matter in a decision

by a Constitution Bench of this Court in Secretary,

Karnat aka and Ors. v. Unmadevi (3) and Ors. (2006 (4) SCC 1).

6. The said issue has been el aborately dealt with in the

judgrment. It was inter alia held as foll ows:

"33. It is not necessary to notice all the
decisions of this Court on this aspect. By and
| arge what energes is that regular recruitnent
shoul d be insisted upon, only in a contingency
and ad hoc appoi nt ment can be nade in a

per manent vacancy, but the sane shoul d soon

be foll owed by a regular recruitnment and that
appoi nt nents to non - avail abl e posts shoul d

not be taken note of for regularization. The
cases directing regularization have nmainly
proceeded on the basis that having permtted
the enpl oyee to work for some period, he
shoul d be absorbed, w thout really Iaying

down any law to that effect, after discussing
the constitutional schenme for public

enpl oynment .
XXX XXX XXX
45, Wil e directing that appointnents,

temporary or casual, be regularized or made
per manent, courts are swayed by the fact that
the concerned person has worked for some

time and in sonme cases for a considerable
length of time. It is not as if the person who
accepts an engagenent either tenporary or
casual in nature, is not aware of the nature of
hi s enpl oynent. He accepts the enploynent

with open eyes. It may be true that he is not
in a position to bargain -- not at arms length --
since he m ght have been sear ching for sone

enpl oyment so as to eke out his livelihood and
accepts whatever he gets. But on that ground
alone, it would not be appropriate to jettison
the constitutional scheme of appointment and
to take the view that a person who has
tenmporarily or casually got enployed should be
directed to be continued permanently. By

doing so, it will be creating another node of
public appointnment which is not permissible. If
the court were to void contractua

enpl oyment of this nature on the ground that
the parties were not having equal bargaining
power, that too would not enable the court to
grant any relief to that enployee. A tota
enbargo on such casual or tenporary

enpl oyment is not possible. Gven the

exi gencies of administration, and if inposed,
woul d only nean that sonme peopl e who at

| east get enploynment tenporarily,
contractually or casually, would not be getting
even that enpl oynent, noreover when

securing of such enpl oynment brings at | east
some succor to them After all, innumerable
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citizens of our vast country are in search of
enpl oyment and one is not conpelled to

accept a casual or tenporary enploynment if

one is not inclined to go in for such an
enployrment. It is in that context that one has
to proceed on the basis that the enpl oynent

was accepted fully knowi ng the nature of it

and the consequences flowing fromit. In other
wor ds, even while accepting the enpl oynment,

the person concerned knows the nature of his
enpl oyment. It is not an appointment to a post
in the real sense of the term The claim
acquired by himin the post in which he is
temporarily enployed or the interest in that
post cannot be considered to be of such a

magni tude as to enable the giving up of the
procedure established, for making regul ar

appoi ntnments to avail abl e posts in the services
of the State. The argunent that since one has
been working for sonme tinme in the post, it wll
not be just to discontinue him even though he
was aware of the nature of the enpl oynent

when he first took it up, i's not one that would
enabl e the jettisoni'ng of the procedure
establ i shed by | aw for Public enpl oynent and
woul d have to fail when tested on the
touchstone of constitutionality and equality of
opportunity enshrined in Article 14 of the
Consti tution.

X X X

47. When a person enters a tenporary

enpl oynent or gets engagenent as a

contractual or casual worker and the

engagenent is not based on a proper selection
as recogni zed by the relevant rul esor
Procedure, he is aware of the consequences of
the appoi nt nent being tenporary, casual or
contractual in nature. Such a person cannot

i nvoke the theory of legitimte expectation for
being confirmed in the post when an

appoi ntnent to the post could be made only by
following a proper procedure for selection and
in concerned cases, in consultation with the
Publ i c Service Commi ssion. Therefore, the
theory of legitinmate expectation cannot be
successful ly advanced by tenporary,

contractual or casual enployees. It cannot also
be held that the State has held out any

prom se whil e engagi ng these persons either to
continue them where they are or to make them
permanent. The State cannot constitutionally
make such a promise. It is also obvious that
the theory cannot be invoked to seek a positive
relief of being nmade permanent in the post.

XXX

52. Nornally, what is sought for by such
temporary enpl oyees when they approach the
court, is the issue of a wit of nandanus
directing the enployer, the State or its
instrumentalities, to absorb themin

per manent service or to allowthemto

continue. In this context, the question arises
whet her a mandanus coul d be issued in

favour of such persons. At this juncture, it wll
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be proper to refer to the decision of the
Constitution Bench of this Court in Dr. Ra

Shi vendra Bahadur v. The Governi ng Body of
the Nal anda Col | ege (1962) Supp. 2 SCR 144.
That case arose out of a refusal to pronote the
wit petitioner therein as the Principal of a
college. This Court held that in order that a
mandanus may be issued to conpel the
authorities to do sonething, it nmust be shown
that the statute inposes a |l egal duty on the
authority and the aggrieved party had a | ega
right under the statute or rule to enforce it.
This classical position continues and a
mandamus coul d not be issued in favour of

t he enpl oyees directing the government to
make t hem per manent since the enpl oyees

cannot show that they have an enforceable

| egal right to be permanently absorbed or that
the State has a | egal duty to nmake them

per manent. " (See Chi ef Conmissioner of

I ncome Tax & Or's. v. Snt. Susheel a Prasad

and Ors. (2007 (8) Supremne 635)."

7. In view of what has been stated in Uma Devi’s case
(supra), we deemit proper to remt the matter to the Hi gh
Court to consider the cases afresh-inthe light of the said
deci si on.

8. The appeals are -allowed to the aforesaid extent with no
order as to costs.




