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PETI TI ONER
GENERAL MANAGER, NORTH EAST FRONTI ERRAI LVAY
Vs.
RESPONDENT:

SACHI NDRA NATH SEN

DATE OF JUDGVENT:
22/ 08/ 1969

BENCH

ACT:

I ndian Railway Establishnent Code, Rules 148 and 149 held
invalid by Supreme Court-as violative of Art. 311 (2) of the
Constitution of India-Railway 6 Board deciding that only
enpl oyees ' whose services were term nated under said Rules
within a period of six years before Suprene Court judgnent
woul d be reinstated-Validity of limt of six years.

HEADNOTE:
The, services of the respondent as an Assistant Traffic
Superintendent on the North East Frontier Railway were
terminated after one month's notice under Rule 148 of the
I ndi an Rai |l way Establishment Code with effect from Decenber
2, 1957. An appeal to the General Manager was held not to
be conpetent. On being offered a | ower post the respondent
accepted it. By letter dated Decenber 31, 1959  he was
informed that his representation to the Railway Board had
been rejected. On Decenmber 5, 1963 this Court in Mti Ram
Deka's case held that Rules 148(3) and 149(3) of the Indian
Rai | way Establishnent Code were invalid being violative of
Art. 311(2) of the Constitution. The respondent nmde a
representation in 1964 to the GCeneral Manager for
reconsideration of his case inthe Ilight of the said
judgrment. The representation was turned down-on the ground
that the Railway Board had decided to instate only those
enpl oyees whose services had been termnated in terns of
Rul es 148/ 149 within a period of six years prior to the date
of the Suprenme Court’s judgnent. The respondent filed a
petition wunder Art. 226 of the Constitution which was
all owed by the H gh Court. The General Manager appeal ed.

HELD: The fixing of a period of six years was on the
face of it arbitrary and there was no valid or' reasonable
explanation as to why this Iimt was fixed by the railway
aut horiti es. If the termination of service of an enpl oyee
internms of Rule 148 was wholly illegal and void because of
vi ol ati on of Art. 311(2) of the Constitution, hi s
rei nstatement should have followed as a matter of course
The contention that the railway authorities would have found
a lot of difficulty and inconvenience in rei nstating
enpl oyees without taking into consideration the period which
had el apsed was devoid of nmerit and could not be accepted.
[67 F--G

Moti Ram Deka etc. v. Ceneral Manager, N E. F. Railway
etc. [1964] 5 S.C.R 683, applied.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 1839 of 1967.
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Appeal by special |leave fromthe judgnment and decree
dated February 16, 1967 of the Assam and Nagal and Hi gh
Court in Cvil Rule 2 of 1965.

V. A Seyid Muhammad and S.P. Nayar, for the 'appellants.

A. K. Sen and D.N. Mikherjee, for the respondent.
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The Judgrment of the Court was delivered by

Grover, J. This is an appeal by special leave from a
judgrment of the Assam & Nagal and Hi gh Court by whi ch a
petition under Art, 226 of the Constitution filed by the
respondent challenging the term nation of his service was
al | owed.

The respondent was . serving the railways as an
Assistant Traffic Superintendent prior to Decenber 2, 1957.
Hi s services were terninated by serving on himone nonth’s
notice wunder Rule 148 contained in the Indian Railways
Est abl i shment Code. The respondent filed an appeal to the
General~ Manager~ but ‘he was informed by neans of a letter
dated ' February 3, 1959 that no appeal was conpetent. In
June 1959 he was offered reenploynent as a Statistica
I nspector-in the scale of Rs. 200 to Rs. 300 plus the wusua
al  owances on terms and conditions applicable to tenporary
enpl oyees. It appears that the respondent accepted the
offer and was appointed to the post. He was finally
infornmed by neans /of a letter dated Decenber 31, 1959 that
his representation 'had been considered by the Rai | way
Board relating to the termination of his services as
Assistant Traffic  Superintendent ~but the sane had been
rej ected. On Decenber 5, 1963 this Court - decided by
majority in Moti Ram Deka etc. v. General ‘Manager. N E. F.
Rai | ways etc. (1) that Rules 148 (3) and 149(3) of the Indian
Rai | way Establishnent Code were invalid. The respondent

nade a representation t hereafter in 1964 to the
CGener al Manager to reconsider the case of
the termination of his services in the light of the |[|aw
decl ar ed by this Court. The; General Manager  sent a

reply dated June 3, 1964 saying that the question of the
respondents rei nstatenent could not be considered as it was

not covered by limts of law, i.e. it does not fail ‘within
a period of six years fromthe date of your termnation of
service". This was followed by anot her letter dated

Decenmber 7, 1964 in which it was stated:
"I't has now been clarified by the

Rai | way Boar d t hat t he claim for
reinstatement of the Ex: Enployees whose
services were terminated in terms of Rule 148/
149 within a period of six years prior to
5-12-63 (the date of the Suprene Court’s
judgrment), and whose representation is  stil
pending is only to be considered. Since your
services were termnated on 2-12-57"which is
nore than six years counti ng backwar ds
from 5-12-63, it is regretted that your
request for reinstatenent cannot be acceded
to".

Ther eupon the respondent filed a petition under Art. 226 of

the Constitution in the. High Court. As stated before the

petition

(1) [1964] 5 S.C. R 683.
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was allowed principally on the ground that the railway
authorities were not legally justified in nmaki ng a
di stinction between officers whose services had been
terminated within six years prior to the judgnment of this.
Court in Mti Ram Deka’ s(1) case and the cases of those
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whose services had been term nated earlier. As pointed out
in the judgnment of the Hi gh Court that respondents services
were term nated on Decenber 2, 1957, he was behind tinme by 3
days only. It was found that such an artificia
demarcati on between the two kinds of cases was hit by Art.
14 of the Constitution. The other point that the respondent
had accepted reenpl oynent and nmust be deened to have waived
his rights to reinstatenent to his original office was also
repel | ed.

In Mti Ram Deka’s(1l) case this Court held that the
term nation of the services. of a permanent servant
authorised by Rules 148(3) and 149(3) of the Railway
Establ i shment Code was inconsistent with the provisions of
Art. 311 (2) of the Constitution. The term nation of the
services of a permanent servant authorised by those Rules
was no nore and no less than renoval fromservice and Art.

311(2) was at once-attracted. In view of the lawlaid down
by this Court “the termination of the services of the
respondent i n Decenber 1957 was' wholly void and illegal

The railway authorities recognised, as indeed they were
bound to do, the inplications and effect of the judgnent of
this Court but created a wholly illegal and artificia
distinction by saying that only those enployees whose
services were terminatedin ternms Rule 148 within a period
of six years prior~ to Decenber 5, 1963 and whose
representations were pending were to be considered for
reinstatenment, whereas the enployees like the r espondent
whose services had been terninated on-a date which was nore
than six years counting backward from Decenber 5, 1963 woul d
not be reinstated. The fixing of the period of six years
was on the face of it arbitrary and no valid or reasonabl e
expl anation has been given as to why this |limt was fixed.
If the termination of service of an enployee in terns of
Rule 148 was wholly illegal and void and was violative of
Art. 311 (2) of the Constitution his reinstatenment should
have foll owed as a matter of course. The subm ssion of the
| ear ned counsel for the appellant that the rail way
authorities would have found lot of difficulty and
i nconveni ence in reinstating enployees w thout taking into
consi deration the period which had el apsed i s devoid of any
merit and cannot be accepted.

The appeal fails and it is dismssed with costs.

G C Appeal
di sm ssed

(1) [1964] 5 S.C R 683.
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