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ACT:

Sal es Tax-assessment in respect of wor ks contracts-
Constitutionality--Agreenments between President and Raj
Pramukh of Part B State-Validity-Continuance in force of
existing laws and their adaptation--"Subject to the other
provi si ons of the Constitution"Scope and ef fect of -
Constitution of India, Arts. 277, 278, and 372 Travancore-
Cochin GCeneral Sales Tax Act. It of 1125 M&E. -Travancore-
Cochin General Sales Tax Act 1957 (12 of 1957)-Kerala Act 11
of 1957.

HEADNOTE

On March 17, 1959 the appellant, a private linited conpany
was assessed to sales tax wunder the Travancore Cochin
General Sales Tax Act, 1125 ME. for the assessnent /vear
1952-53 in respect of "works contracts". The conpany /filed
a revision petition before the 1st respondent, but- it was
rejected. Likew se, the 2nd respondent assessed the conpany
to sales tax for the assessnent years 1956-57, 1957-58,
1958-59 in respect of "works contracts”. The assessnent for
the year 1952-53 was nmade only under the Travancore-Cochin
CGeneral Sales Tax Act (11 of 1125 M E.) and, therefore, the
subsequent all eged enhancenent of the tax did not affect the
assessment of that year. Assessnment for the years 1956-57,
1957-58 and 1958-59 were nade under the Travancore-Cochin
CGeneral Sales Tax (Anendment) Act, 1957(12 of 1957) and,
therefore, the provisions if any, enhancing the rate under
the Act would affect the said assessnents. The enhancenents
made under the Kerala Act 11 of 1957 would not govern the
assessment year 1956-57 but only the assessnent years 1957-
58 and 1958-59. The appellant noved the Hi gh Court wunder
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Arts. 226 and 227 of the Constitution for quashing the said
orders of assessnment. The petitions were dism ssed. In

this Court, the appellant mainly contended : (1) Art. 277
can only save the levy of a tax that was being lawfully
levied by a State i medi ately before the comencenent of the
Constitution and that as the Act canme into force only after
the Constitution, the | evy made t hereunder does riot satisfy
the condition laid down by the Article. (2) Assuming that
Art. 2 77 saved the levy of a tax under the Act, there was
an agreenent between the President of India and the Raj-
pramukh of tile State of Travancore-Cochin and under the
said agreenent the Union agreed to recoup the 1loss in
revenue incurred by the said State by reason of the
constitutional transference of the B State's power of
taxation in respect of certain itens to the Union List and
that, thereafter, the State ceased to have the power to |evy
any tax in

281

respect of the subjects so transferred. (3) Article 372 is
subj ect . to other provisions of the Constitution and a |aw
enpowering a State to inpose a tax in respect of a federa

subject is inconsistent-withthe federal structure of the
Constitution and, therefore, is bad; and, that apart, it 1is
al so inconsistent with the express provisions of Part Xl I of
the Constitution and particularly with those of Arts. 277
and 278 thereof.

Hel d: The tax under the Act would not be saved, as the
necessary condition that the | evy should have been lawfully
made before the Constitution, was not satisfied.

The effect of the provisions in Art. 278 is that to the
extent covered by an-agreenent the power of the State
Covernment to continue to levy taxes-under Art. 277 is
super seded.

Union of India v. Maharaja Krishnagarh MIls Ltd. [1961] 3
S.C. R 524, applied.

The agreenent in question fell squarely within the scope of
the power. That would have its full force unless the
Constitution (Seventh Amendnent) ‘Act, 1956, in terms avoided
it. The said anmendnent was only prospective in operation
and it could not have affected the validity  of t he
agr eement . It nust be held, therefore, that the inpugned
assessment orders were not validly made by the sales tax
authorities in exercise of the power saved under Art. 277 of
the Constitution.

A pre-Constitution | aw made by a conpetent authority, though
it has lost its legislative conpet ency under t he
Constitution, shall continue in force, provided the |aw does
not contravene the 'other provisions" of the Constitution.

M S. Gannon DunKerlay & Co. v. Sales Tax Oficer, Maatan-
cherry, |I.L.R[1957] Kerala 462, Sagar Mall v. State, |I.L.R
[1952] | Aft 862, Kanpur O MIls v. Judge (Appeals) Sales
Tax, Kanpur, A 1.R 1955 Al 99, The Anal gamated Coalfiel ds
Ltd. v. The janapada Sabha, Chhindwara, [1962] 1 S.CR 1,
jagdi sh Prasad v. Sahar anpur Municipality A 1.R 1961 All.
583; Sheoshankar v. M P. State, A I.R 1951 Nag. 58,
State v. Yash Pal, A l.R 1957 Punj. 91 and Bi noy Bhusan v.
State of Bihar, A l.R 1954 Pat. 346, foll owed.

Article 372 cannot be construed in such a way as to enlarge
the scope of the saving of taxes, duties, cesses or fees.
Article 372 nmust be read subject to Art. 277.

While Art. 372 is subject to Art. 278, Article 278 operates
inits own sphere in spite of Art. 372. The result is that
Art. 278 overrides Art. 372; that is to say, notwi thstanding
the fact that a pre-Constitution taxation | aw continues in
force under Art. 372, the Union and
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19-2 S. C Indial64
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the State Governments can enter into an agreenment in terns
of Art. 278 in respect of Part B States depriving the State

law of its efficacy. In one view Art. 277 excludes the
operation of Art. 372, and in the other view, an agreenent
in terms of Art. 278 overrides Art. 372. In either view,

the result is the sanme, nanely, that at any rate during the
period covered by the agreenent the States ceased to have
any power to inpose the tax in respect of "works contracts"”.
The said orders of assessnent, therefore, nust be set aside.
Chi cago, Rock Island and Pacific Railway Conpany v. WIIliam
Moglim (1884) 29 L. Ed. 270 and Vilas v. City of Manila,
(1910) 55 L. Ed. 491, distinguished.

JUDGVENT:

ClVIL 'APPELLATE, JURI SDICTION : G vil Appeals Nos. 295 to
298 of 1962.

Appeal s fromthe judgnent and order dated February 3, 1961
of the Kerala High Court in 0. Ps. Nos. 232 of 1957, 70, 71
and 673 of 1960.

M K. Nanbyar, 1. B. Dadachanji, 0. C.  Mthur and Ravi nder
Narain, for the appellant.

V. P. CGopal an Nanbyar, Advocate-Ceneral for the State of
Keral a and Sardar Bahadur, for the respondents.

August 13, 1963. The Judgnent of the Court was delivered by
SUBBA RAO J.-These four companion appeals arise out of a
common judgnent of the H gh Court of Keraladismssing the
four petitions filed by the appellant seeking to quash the
orders of assessment nmade by the Sales Tax authorities
i mposing sales tax in respect of "works contracts"”.

The undisputed facts nmay briefly be stated. The appellant
is a private limted company incorporated under the Indian
Conpanies Act. The principal office of the Conmpany is at
Mat t ancherry. It carries on business in iron, hardware,
el ectrical goods, tinber, coir, engineering contracts etc.
In the course of its business, the Conpany acted as
engi neering contractor for the State and Central Covernment
departments and also for private parti es. On _March 17,
1959, the Sales Tax Oficer, special G rcle, FErnakulam
assessed the Conpany to sales tax wunder the Travancore
Cochin General Sales Tax Act, 1125 ME. for the assessment
year 1952-53 in respect of "works contracts". The Conpany
filed a revision petition before the 1st respondent, but it
was rejected. Li kewi se the 2nd -respondent  assessed the
Com

283

pany to sales tax by his orders dated- 7-1-1960, 4-1-1960
and 31-3-1960 for the assessnent years 1956-57, 1957-58 and
1958-59 in respect of "works contracts". The appel | ant
filed four petitions in the High Court of Kerala under Arts.
226 and 227 of the Constitution for quashing the said orders
of assessnent. The main contention advanced on behal f - of
the appel | ant - Conpany before the Hi gh Court was that, after
the Constitution came into force the relevant Sal es Tax Acts
imposing sales tax on "works contracts" were uncons-
titutional and, therefore, void. The High Court rejected
the contention and dismssed the petitions wth costs.
Hence the appeal s.

Before adverting to the rival contentions it would be
convenient at the outset to give briefly the historica
background of the sales tax legislation in Keral a.
Oiginally, Travancore and Cochin were t wo separate
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sovereign States having plenary powers of taxation. In the
Cochin State, the Cochin General Sales Tax Act 15 of 1121
ME. and in the Travancore State, the Travancore GCenera
Sales Tax Act 18 of 1124 ME. inposed tax on "works con-

tracts". As a result of the nerger of the two States, the
United State of Travancore-Cochin was formed with a comon
Legi sl ature. The said Legislature enacted the Travancore-

Cochin General Sales Tax Act 11 of 1125 ME. (1950),
hereinafter called the Act. The said Legislature also had
pl enary powers of taxation and, therefore, it wvalidly
i mposed sal es tax on "works contracts". The Act was publi-
shed in the Gazette on January 17, 1950, but s. 1(3) thereof
provided that it would cone into force on such date as the
CGovernment mght, by notification in the Gazette, appoint.
The requisite notification was issued by the Governnment in
May 30, 1950. Rules were framed under POAers conferred by

s. 24 of the Act prescribing the node, inter alia, for

ascertaining the anmpbunts for which goods were sold in

relation to "works contracts". ~Rules 4(3) provided that,
"For the purposes of sub-rule (1), the anount
for which goods are sold by a dealer shall, in

relation to a works contract, be deened to be
the anount payable to the dealer for carrying
out such -contract less a sum not exceeding
such/ percentage of the anount payable as nay
be fixed by the Board of Revenue fromtine to
time for different areas, representing the
usual. propor-
284
tion in such areas of the cost of labour to
the cost of materials used in carrying out
such contract, subject to the fol | owi ng
maxi mum per cent ages: -
But, it is stated that the Board of Revenue did not fix the
percentage for deduction fromthe amount payable to the
deal er for carrying out a works contract. This fact was not
denied in the H gh Court, but before us an application is
nade to produce the Travancore-Cochin Gazette to ‘establish
that such a percentage was fixed. The Rules  also were
notified on May 30, 1950. The earlier Acts —of Travancore
and Cochin were repealed fromMay 30, 1950. Till~ May 30,
1950, sales tax was |levied on works contracts in Travancore
and Cochin areas under the respective Acts and the  rules
framed thereunder. As fromthe said date the said Acts were
repeal ed, thereafter the said tax was inposed under the Act
and the rules franed thereunder. On Novenber 1, 1956, the
States Reorganization Act of 1956 came into force and the
new State of Kerala was formed thereunder. The newy forned
Kerala State conprised the area covered by the  Travancore-
Cochin State, excepting a small part thereof, ~and the
district of Ml abar in the Madras State. Thereafter, the
Kerala Legislature passed the Travancore-Cochin 'Genera
Sal es Tax (Amendnent) Act, 1957 (12 of 1957) amending the
Act and extending its provisions to the whole State  of
Kerala. The new Act practically contained the provisions of
the earlier Act. The said Act cane into force on Cctober 1
1957. By the provisions of Act 12 of 1957, ampbng other
things, the tax on electric goods was enhanced from3 n.p.
to 4 n.p. inthe rupee and in regard to cement, this item
was freshly added and charged to sales tax at 5 n.p. in the
rupee. The State of Kerala does not admt that (tither
there was any enhancenment of tax in the case of electrica
goods or that any tax was inposed in regard to cenent
involved in a works contract. Further, the sales tax
| evi abl e under the Act was enhanced by the Kerala Surcharge
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on Taxes Act, 1957 (11 of 1957) and again by the Kerala
Surcharge on Taxes Act, 1960. W are not concerned with the
latter Act as no assessnment was made under that Act in
respect of any of the transactions in question

The factual position may, therefore, be stated thus:

285

The assessnent for the year 1952-53 was nade only under the
Travancore- Cochin General Sales Tax Act (11 of 1125 ME.)
and, therefore, the subsequent all eged enhancenment ,of the

tax does not affect the assessnment of that year. Ass-
essments for the years 1956-57, 1957-58 and 1958-59 were
made under the Travancore-Cochin General Sal es Tax
(Anmendrent) Act, 1957 (12 of 1957) and, therefore, the
provisions, if any, enhancing the rate under the Act would

affect the said assessnents. The enhancenents made under
the Kerala Act 1 1 of 1957 would not govern the assessnent
year 1956-57, but only the assessnment vears 1957-58 and 1958
59.

The material contentions of M. Nanbiar, appearing for the
appel | ant. may be sumari sed thus : (1) The Travancore-Cochin
Act of 112.5 would not continue in force under Art. 372 of
t he Constitution i nasmuch as its provi si ons wer e
i nconsistent with the structure of the Constitution as well
as with the provisions of Part Xll thereof. (2) Art. 277 of
the Constitution cannot be relied upon by the respondent, as
it can be availed of only : (a) if a particular tax was
lawfully levied by the Government of the State inmmediately
bef ore the commencenent of the Constitution and is expressly
mentioned in the Union List, and(b) if there is an identity
bet ween the tax inposed by the State before the Constitution
and that continued by it thereafter in respect of rate,
area, State and purpose. It is saidthat the said two
conditions are not satisfied. (3) Assuming that Art. 277
applied, the said provision could not berelied upon by the
appel l ant in view of the agreenent entered into between the
Raj pramukh of Travancore and the Union Government under Art.
278 of the Constitution. (4) The inpugned Act, in so far as
it imposed tax in respect of "works contracts", would offend
Art. 14 of the Constitution inasmuch as it was not applied
to areas other than those covered by the Travancore-Cochin
States and, therefore, discrimnatory.in its application.
And (5) in any view, in respect of the assessnent year 1952-
53 the nonfiction of the percentage by the Board of Revenue
under r. 4(3) of the Rules nade under the Act renders the
sai d assessnent ill egal

The | earned Advocate-Ceneral of Kerala counters sone of the
said argunents. We shall refer to his argunents in

286

the course of the judgnment at appropriate places. It may be
nentioned at this stage that the |earned Advocate-GCenera
conceded that the assessnent orders for the years® 1956-57,
1957-58 and 1958-59 nmde under the Travancore-Cochi n Genera
Sal es Tax (Anendnment) Act, 1957 (12 of 1957) and the ' Kerala
Surcharge on Taxes Act (11 of 1957) were bad, but prayed
that the State might be given liberty to assess the
appel  ant de novo for the said years under the Act.

The main contention of |earned counsel for the appellant
centres on the provisions of Arts. 277 and 278 of the
Consti tution. Under Art. 277, any taxes that were being
l[awfully levied by the Government of any State before the
Constitution could be continued to be levied thereafter,
notwi thstanding that the said taxes were nmentioned in the
Union List, till Parliament nmade a law to the contrary.
Article 278 enables the Governnent of India and a State
CGovernment specified in Part B of the First Schedule to the
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Constitution to enter into an agreenent with respect to | evy
and collection of any tax leviable by the Governnent of
India in such State and for the distribution of the proceeds
thereof and also in respect of the grant of any financia

assistance by the Governnent of India to such State if it
incurred any | oss of revenue derived by it fromany source.
Under cl. (2) thereof, such an agreenment shall continue in
force for a period of ten years fromthe commencenent of the
Constitution. W are not concerned here with the |ega

position after the expiry of the said period, and we do not
propose to express our view thereon

The first contention of |earned counsel for the appellant is
that Art. 277 of the Constitution can only save the levy of
a tax that was being lawfully levied by a State imediately
bef ore the comrencenent of the Constitution and that, as the
Act cane into force only after the Constitution, the |evy
made t hereunder does not satisfy the condition [aid down by
the article. To appreciate this contention sone relevant
facts may be recapitul ated. The Act was published in the
Gazette on January 17, 1950, but was brought into force only
on My 30, 1950, i .e., after  the comencenent of the
Constitution. |If so, it follows that the tax under the Act
woul d not be saved, as necessary condition that the |evy
shoul d have been | awful 'y made before the Constitution was
not sati sfied.

287

On the assunption that Art. 277 saved the |evy of tax wunder
the Act, the further contention of the appellant is that
there was an agreenent dated February 25, 1950 between the
President of |India and the Rajpranukh of  the State of
Travancore-Cochin in the matter of the federal financia

integration in the said State and that under ‘the said
agreenment the Union agreed to recoup theloss in. revenue
incurred by the said State by reason of ‘the constitutiona

transference of the B State’s power of taxation in respect
of certain items to the Union List and that, thereafter, the
State ceased to have the power tolevy tax in respect of the
subjects so transferred. The |earned Advocate-CGeneral, on
the other hand, contends that Art. 278(2) enables the  Union
and a B State to enter into an agreenment only-in respect of
a tax leviable by the Government of India in the said State
and in respect whereof a |oss has been incurred by the State
by reason of the fact that under the Constitution it has
ceased to have the power to levy and collect the said tax,
and that, as in the instant case by reason of Art. 277 the
State would continue to have the power to levy the tax in
respect of "works contracts” till Par | i ament made
appropriate law, it did not incur any loss in respect of the
said tax and, therefore, no valid agreenent could be entered
into between the State Government and the Union in  respect
t her eof . To state it differently, Art. 278 does “not cone
into play unless the Governnent of India acquires the ' power
to levy a particular tax saved by Art. 277 by Parlianent
maki ng an appropriate law, for, it is said, with sone force

there cannot be an agreenent to recoup any |oss of revenue
when there is no such loss. But this question is covered by
a decision of this Court in Union of India v. Mharaja
Kri shnagar h MIls Ltd.(1). There, the question for
det erm nati on was whether the Union of India was entitled to
| evy and recover arrears of excise duty-on cotton cloth for
the period April 1, 1-949 to March 31, 1950, payable by the
respondent, a cloth mll in the State of Rajasthan, wunder
the Rajasthan Excise duties O dinance, 1949. By reason of
Art. 277 of the Constitution, the State of Rajasthan becane
entitled to recover the said duty notw thstanding the fact
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that it was transferred to the Union List. The provision to
the contrary contenpl ated by
(1) [1961] 3 S.C R 524.
288
Art. 277 of the Constitution was made by Finance Act XXV of
1950 s. 11 whereof extended the Central Excise and Salt Act,
1944, along with other Acts, to the whole of India except
the State of Janmu and Kashnmir. That section had effect
only fromApril 1, 1950 and did not apply to arrears of duty
of excise in regard to the wearlier period. The Uni on
pl eaded t hat an agreenent envisaged by Art. 278 was entered
into on, February 25, 1950 which conceded to the Centre the
right to levy and collect the arrears of duty ill question.
The question now rai sed before us, nanely, whether there can
be a valid agreenment under Art. 278 of the Constitution in
respect of taxes leviable by the State and | eviable by the
Government of India till an appropriate law is made by
Parliament arose for consideration in that case. The
| earned Chief Justice, speaking for the Court cane to the
fol |l owi ng conclusion, at p. 535
“Thus, the conbined operation of Arts. 277 and
278 read with the agreenent vests the power of
levy and collection of the duty in the Union
of India".
The reasons for the conclusion arc found at p.
5, 33:
“I't is noteworthy that the provisions of Art.
278 override pro tanto other provisions of the
Constitution including Art..277 and the terns
of the agreement override the provisions of
the Chapter, nanmely Chapter | of Part Xl
Article 277, therefore, is in the nature of a
saving provision permtting the States to |evy
a tax or a duty which, after the Constitution
could be levied only by the Centre. But Art.
277 must yield to any agreenent nade  between
-the Governnent of India and the CGovernnent of
a State in Part B in respect of such'taxes or
duties, etc."
The |earned Chief Justice proceeded to state
thus at p. 535: "That a duty of the kind now
in controversy on the date of —the agreenent
after coming into force of the Constitution is
| eviabl e only by the Governnent of India even
in respect of the State of Rajasthan is clear
beyond all doubt. The Union List only,
nanely, entry 84 in the Seventh Schedul e,
aut horises the levy and collection of the duty

in question...................... It is /true
that Art. 277 has saved, for the time being,
until Parlianent nmade a provision to the

contrary, the power of the State of Rajasthan
to levy such a duty,
289
but that is only a saving provision, in terms subject to the
provisions of Art. 278."
This Court, therefore, held that after the comng into force
of the Constitution the excise duty in question in that case
was |eviable only by the Governnent of India, though there
was a saving provision in favour of the State of Rajasthan
till Parlianment nade an appropriate law;, and on that rea-
soning it held that the agreenent under Art. 278 could be
made in respect of such a | evy notw thstanding the tenporary
reservation made in favour of the State. The only
di fference between that case and the present one is that at
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the time the agreenent was entered into between the Union
and the State, Parlianent had not made the appropriate |aw
depriving the State of its power to |l evy taxes in respect of
"Works contracts". But that cannot nmake any difference in
principle, for, even the earlier decision related only to
the validity of the agreement in respect of arrears |eviable
by the State before the appropriate aw was nade. The
effect of the provisions in Art. 278 is that to the extent
covered by an agreenent the power of the State Governnent to
continue to |l evy taxes under Art. 277 is superseded.
The next question is whether there was any such agreenent
where under the State agreed to give up its right to |I|evy
the said tax as a part of the agreement entered into by it
with the Union. This |leads us to consider the terms of the
agreenment dated February 25, 1950, entered into between the
President of |India and the Rajpranukh of the State of
Tr avancor e- Cochi n. It ~would  be convenient to read the
rel evant cl auses of the agreement. It reads:
"WHEREAS provision is nade by Articles 278,
291, 295 and 306 of the Constitution of |India
for certain mtters  to be gover ned by
agr eenment bet ween the Governnent of India and
the Government of a State specified in Part B
of the First Schedule to the Constitution
Now, 't herefore, the President of India and the
Raj pranukh of Travancore-Cochin, have entered
into the follow ng agreenent, namely:
The ‘recommendations ~of the Indian St at es
Fi nances Enqui ry Conmi ssi on, 1948- 49
(hereafter referred to as the Conmittee)
contained in Part | of its Report read wth
Chapters 1, Il and Ill of Part 11 of its
Report,
290
in so far as they apply to Travancore-Cochin (hereinafter
referred to as the State) together with the recomendations
contained in the Committee’'s Second Interim Report, are
accepted by the parties thereto subject to the follow ng
nodi fi cati ons, nanely: -
(1) Wth reference to paragraph 6 of the Committee’ s Second
InterimReport, the date of federal financial integration of
the State shall be 1st April 1950.
(2)
(3) The Conmittee’'s fornmula of guaranteeing the federal
revenue-gap for the first five years after federal financia
integration and of tapering it down over the next five years
will be applied to the conbined 'federal’ revenue-gap of the
former Indian States, Travancoreand Cochin, taken together
conputed as in (2) above.
Subj ect to the provisions of the Constitution
of India, this agreenment shall, except  where
the context of the Committee’s Report ‘and of
this agreenent otherwi se require, remain in
force for a period of ten years from the
comencenment of the Constitution of India".
It will be seen fromthe said agreenent that it incorporated
the recomendations made by the Indian States Finances
Enquiry Conmittee with some nodifications and that the Union
of India agreed to recoup the State for the |loss caused to
it by reason of the federal financial integration in the

manner described thereunder. It was not a pieceneal agree-
nent confined to a fewitens, but a conprehensive one to
fill up the entire revenue-gap caused to the State by reason

of some of its sources of revenue having been taken away by
the Union or otherwise lost to it. A perusal of the main
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recommendati ons made by the Indian States Finance Enquiry
Conmittee and incorporated in the agreenent also indicates
the conpl eteness of the agreenent. The Conmittee was asked
to exanmi ne and report, inter alia.. whether, and if so, the
extent to which, the process of so integrating Federa
Finance in the Indian States and Union with that of the rest
of India should be gradual and the manner in which it should
be brought about. One of the general principles followed by
the Conmittee was that federal financial integration in
States involved not nerely the taking over of all their
"federal " revenues by the Centre, but also the
291
assunption of all expenditure in States upon Departnents and
Services of a "federal" character. |In Ch. 11 of Part |II,
which dealt wth "Specific mtter concerning "Federal"
revenues and "Federal" service departrments, it was stated
that with effect fromthe prescribed date, the Centre wll
take over all "federal"™ sources of Revenue and all "federal"
itens of expenditure in States, together with the
adm ni stration of the Departnents concerned, and that the
Centre nust —also take over all the  current outstandings,
liabilities clainms, etc. and all productive and unproductive
Capital assets connected with these departnents. Deal i ng
with the States’ rights, it observed:
"Wth effect fromthe prescribed date, al
"rights and inmunities’ enjoyed or clained by
the States, whether expressly or by usage, and
whether relating to 'federal’  revenues and
taxes  generally present or future, or to
specific ~matters such as Railways, Custons,
Posts and Tel egraphs, Opium Salt, etc. wll
term nate and nust be ext i.ngui shed.
Thereafter, their constitutional position in
respect of these matters should be the sane as
that of provinces under the new Constitution

of India."
The Committee recomrended that ‘the whole body of State
| egi sl ation relating to "federal" subjects should be
repeal ed and the correspondi ng body of Central 1egislation

extended proprio vigore to the States, with effect from the
prescribed date, or as and when the adm nistration of
particul ar "federal"” subjects is assumed by the Centre. In
its Second Interim Report, dealing wth Travancore and
Cochin, the followi ng recommendati ons were nade:
"Revenue Gap" arising out of Federal Financia
I ntegration:
(i) The net revenue loss to the Travancore and
Cochin States, taken together, ‘upon federa
financial integration (on the basis of figures
for their financial vear 1123 ME.) would be
Rs. 330 lakhs; this includes a net |oss of Rs.
100 lakhs by abolition of internal Custons
Duties - in Travancore State.
(ii) We recomrend that-
(a) the loss resulting from the immediate
abolition of Internal Custons Duties of
Travancore nmust be borne by t he State
Gover nment :
292
(b) as regards the residual net "Central™
Revenue Gap of the two States taken together
(Rs. 230 |l akhs), there should be a guaranteed
rei mbursement by the Central Government to the
foll ow ng ext ent during a transitiona
peri od: -
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From the date or’ f eder al financi a
integration Rs. 230 | akhs per annum to 31st
March 1955.

The agreement, read with the Report, makes the follow ng
position clear : The loss arising to the State on account of

the federal financial integration in the State was
ascertained and a provision was made for subsidizing the
State by filling up the said revenue-gap. The agreenent ex-
facie appears to be a comprehensive one. It takes into

consideration the entire |l oss caused to the State by reason
of some of its sources of revenue being transferred under
the Constitution to the Union. 1t would be unreasonable to
construe the agreenent as to exclude from its operation
certain taxes which the State was authorized to levy for a
tenmporary period. As we have said, that saving was subject
to an agreenent and, as by the agreenent ef fective
adj ustments were nade to neet the |oss which the State woul d
have incurred but for the agreenent, there was no | onger any
necessity for the continuance of the saving and, it ceased
to have any force thereafter between the parties to the

agreenent . We are not called upon in this case to decide
whet her the said power revived after the expiry of ten years
from the comencenent of the Constitution, for all the

i mpugned assessnents fall - within the said period. Nor do we
find any force in the contention that as Art. 278 was
omtted by the Constitution (Seventh Amendnent) Act, 1956,
the agreenent entered into in exercise of a power thereunder
automatically came to an end and thereafter the power of the
State to levy the tax canme into life again. An obvi ous
fallacy underlies this ingenious-argunent. The validity of
an agreenent depends upon the existence of power at the tine
it was entered into. |Its duration will be limted by its
terns or by the conditions inposed on the power  itself.
Article 278 conferred a power upon-the Union and the B State
to enter into an agreement which-woul d continue in force for
a period not exceeding ten years fromthe conmencenent of
the Constitution. The agreenent (in question fell /squarely
within the scope of the power. That agreenent, there-
293
fore, would have its full force unless the Constitution
(Seventh Amendnent) Act, 1956, in terns avoided it. The
said amendnent was only prospective in operation and it
could not have affected the validity of the agreenent. W,
therefore, hold that the inpugned assessnent orders were not
validly made by the sales tax authorities in exercise of the
power saved under Art. 277 of the Constitution.
Learned Advocatc-CGeneral for the State of Kerala raises an
interesting point, nanely, that the inmpugned law, i.e., the
Travancore-Cochin General Sales Tax Act of 1125 M E
continued in force after the Constitution under the express
provisions of Art. 372 thereof till the said |law was
altered, repeal ed or anended by the conpetent authority and,
therefore, even if there was an agreenent between the Union
and the State as aforesaid, it could not affect the power of
the State to inpose the tax under the said | aw
M. Nanbiar, on the other hand, argues that Art. 372 is
subject to other provisions of the Constitution and a |aw
enpowering a State to inmpose a tax in respect of a federa
subject is inconsistent with the federal structure of the
Constitution and, therefore, is bad; and, that apart, it 1is
al so inconsistent with the express provisions of Part Xl I of
the Constitution and particularly with those of Arts. 277
and 278 thereof. Article 372 reads:

"(1) Notwi t hstanding the repeal by this

Constitution of the enactnents referred to in
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article 395 but subject to the ot her
provisions of this Constitution, all the |aw
in force inthe territory of India inmmediately
before the commencenent of this Constitution
shall continue in force therein until altered
or repeal ed or anended by a conpet ent
Legi sl ature or other conpetent authority.
Expl anation 1.-The expression "lawin force"
inthis article shall include a | aw passed or
made by a Legislature or other conpetent
authority in the territory of India before the
commencenment of this Constitution and not
previously repeal ed, notwi thstanding that it
or parts of it may not be then in operation
either at-all or in particular areas."
The object of this articleis to naintain the continuity of
the pre-existing | aws after the Constitution cane into force
294
till they were repealed, altered or amended by a conpetent
aut hority. Wthout the aid of such an article there would
be -utter confusion in the field of |aw The assunption
underlying the article i's that the State | aws may or may not
be within the |egislative conmpetence of the appropriate
authority under the Constitution. The article would becomne
ineffective and purposeless if it was held that pre-
Constitution laws should be such as could be made by the
appropriate authority under the Constitution. The words
"subject to the ‘other provisions of the Constitution"
shoul d, therefore, be given a reasonable interpretation, an
interpretation which would carry out the intention of the
makers of the Constitution and also which is in-accord wth
the constitutional practice in such natters. The " article
posits the continuation of the pre-existing |aws nade by a
conpetent authority notw thstanding the repeal of 'certain
acts under Art. 395; and the expression "other" in the
article can only apply to provisions other than those
dealing with | egislative conpetence.
The |learned Advocate-General relied upon the follow ng
decisions for the said |legal position: Messrs. Gannon
Dunkerley & Co. v. Sales Tax of ficer, Mttancherry(1l) ;
Sagar Mall v. State(2); Kanpur Gl MIls v. Judge  (Appeals)
Sal es Tax, Kanpur(1l); The Amal gamated Coal fields Ltd. v. The
Janapada Sabha, Chindwara(4); Jagdish Prasad v. Saharanpur
Muni ci pality(1); Sheoshankar v. MP. State(1l); State v. Yash
Pal (7); and Bi noy Bhusan v. State of
Bi har (8).
It is not necessary to consider in detail ~the sai d
deci sions, as they either assune the said |egal position or
sustain it, but do not go further. They held that a |aw
nade by a conpetent authority before the Constitution

continues to be in force after the Constitution till it is
altered or nodified or repealed by t he appropri ate
aut hority, even though it is beyond the | egi slative
conpetence of the said authority under the Constitution. W
give our full assent to the viewand hold that a pre-

Constitution |aw nmade by a conpetent authority, though it
has lost its |egislative conpetency un-
(1) I.L.R 1957 Kerala 462.

(2) 1.L.R (1952) 1 All. 862.
(8) Al.R 1955 All. 99.

(4) [1962] | S.C.R 1.

(5) A l.R 1961 All. 583.
(6) A 1.R 1951 Nag. 58.

(7) A1.R 1957 Punjab 91.
(8) A l.R 1954 Pat. 346.
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der the Constitution, shall continue in force, provided the
| aw does not contravene the "other provisions" of the Con-
stitution.
But the real question is whether the said inpugned law is
inconsistent wth the provisions of the Constitution other
than those dealing with its |egislative conpetency. The
words "subject to other provisions of the Constitution" nean
that if there is an irreconcilable conflict between the pre-
exi sting | aw and provision or provisions of the Constitution
t he latter shal | prevail to the ext ent of t hat
i nconsi st ency. An article of the Constitution by its
express ternms may cone into conflict with a pre-Constitution
law wholly or in part; the said article or articles nmay
al so, by necessary inplication, cone into direct conflict
with the pre-existing law. ~ I't may al so be that the conbi ned
operation of a series  of articles may bring about a
situation making the existence of the pre-existing |aw
i ncongruous in that situation. Watever it may be, the
i nconsi stency nust be spelled out fromthe other provisions
of the Constitution and cannot be built up on the supposed
political philosophy underlying the Constitution. These
observations are necessitated by the reliance of M. Namnbiar
on two decisions of the Suprene Court of the United States
of Ameri ca. In Chicago, Rock Island and  Pacific Railway
Conpany v. Wllian Mc dinn(l), the facts, briefly were: An
Act of Kansas purported to cede to the United States
exclusive jurisdiction over the Fort Leavenworth Mlitary
Reservati on. In considering the question  whether t he
previous |laws continued after the said cession, the Supremne
Court of the United States of America made a distinction
between laws of political character ~and municipal |aws
intended for the protection of private rights, but we are
not concerned with that question in this case; and indeed
the law of India appears to be different from that of
Anerica in that regard. But what is relied upon is the
,effect of <cession on pre-existing laws which are in
conflict with the political <character institution and
Constitution of the new Governnent. Field J., speaking for
the Court observed, at p. 272, as follows:
"As a matter of course, all |aws, ordinances and regul ations
in conflict with the political character, —institution  and
Constitution of the new governnent art at once
(1) (1884) 29 L. ed. 270.
296
di spl aced. Thus, upon a cession of politica
jurisdiction and legislative power-and the
latter is involved in the former-to the United
States, the laws of the country in support of
an established religion or abridging t he
freedom of the press, or authorising.cruel and
unusual puni shnents, and the like, would at
once cease to be of obligatory force wthout
any declaration to that effect; and the laws
of the country on other subjects woul d
necessarily be superseded by existing |laws of
the new governnment upon the same matters."
The same view was reiterated by the Suprene Court of the
United States of Anerica in a later decision in Vilas v.
Cty of Manila(l). W are not concerned in this case wth
the general principles enunciated by the |aw of Anmerica, but
only with the express provisions of Art. 372 of our Cons-
titution. That apart, it may al so be inappropriate to rely
upon the |egal consequences of a cession of a State under
the Anmerican law for the interpretation of Art. 372 of our
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Constitution, which deals with different situation and |ays
down expressly the legal position to neet the sane. We
woul d, therefore, confine our attention to the express pro-
vi sions of the Constitution in considering the question rai-
sed before us.

The relevant provisions which have a bearing on the said
guestion arc found in Part XIlI of the Constitution. Chapter
I deals with finance; and this chapter contains a schene of
federal financial integration in the States. Though the
Constitution conferred upon the Union and the St ates
i ndependent powers of taxation and constituted separate
consol idated funds, it evolved a procedure for an equitable
readj ustment of the taxes collected between the Union and
the States. But before the Constitution came into force the
States were |levying and collecting certain taxes which
under the Constitution, were allotted to the Union. The
i medi at e exerci se-of the Union power of taxation in respect
of such taxes woul d dislocate the finances of the States and
introduce difficulties in the admnistration. To avoid
this, Art.  277-saved the existing taxes levied by the
States, though they have been transferred to the Union List
by the Constitution, till Parliament nmade appropriate |aw.
But the Constitution was also made applicable to Part B
(1910) 55 L. Ed. 491.
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St at es. They had plenary powers of taxation. Thei r
relationship with the paranount power differed fromState to
St ate. Further, 'nost of the States were in a state of

financial instability and required substantial help fromthe
Union to bring themup to the standard of Part A States.
There would be a serious dislocation in the admnistration
of the said States by a sudden withdrawal of the federa

sources of revenues. The provisions of Part X I of the
Constitution with the saving enbodied inArt. 277, may have
met the situation obtaining in Part A States, but they were
i nadequat e for Part B States. Therefore, a | specia

provision wunder Art. 278 was nmde in respect of Part B
States enabling themto enter into an agreenent ‘with the
Uni on enbodying terns contrary to the other provisions of
the Constitution in respect of levy and collection of taxes
and the grant of any financial assistance to such State or
St at es.

Wth this background | et us now consider the following two
guestions raised before us: (1) Wether Art. 372 of the
Constitution is subject to Art. 277 thereof-; and (2)
whet her Art. 372 is subject to Art. 278 thereof. Article
372 is a general provision and Art. 277 is “a special

provi si on. It is settled lawthat a special provision
should be given effect to the extent of its scope, leaving
the general provision to control cases where the specia

provi sion does not apply. The earlier discussion nmakes it
abundantly <clear that the Constitution gives a separate
treatnment to the subject of finance, and Art. 277 saves the

existing taxes etc. levied by States it the conditions
nmentioned therein are conplied with. Wiile Art. 372 saves
all pre-Constitution valid laws, Art. 277 is confined only
to t axes, duties, cesses, or fees lawful |y | evi ed

i mediately before the Constitution. Therefore, Art. 372
cannot be construed in such a way as to enlarge the scope of
the saving of taxes, duties, cesses or fees. To state it
differently, Art. 372 nust be read subject to Art. 277. e
have already held that an agreenent can be entered into
between the Union and the States in terns of Art. 278
abrogating or nodifying the power preserved to the States
under Art. 277.
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That apart, even if Art. 372 continues the pre-Constitution
laws of taxation, that provision is expressly nade subject
to the other provisions of the Constitution. The expression
"subj ect to" conveys the idea of a provision yielding
20--2 S CIndial/64
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pl ace to another provision or other provisions to which it
is made subject. Further Art. 278 opens out with a non-
obstante clause. The phrase "notwi thstanding anything in
the Constitution is equivalent to saying that in spite of
the other articles of the Constitution, or that the other
articles shall not be an inpedinment to the operation of Art.
278. Wiile Art. 372 is subject to Art. 278, Art. 278
operates in its own sphere in spite of Art. 372. The result
is that Art. 278 overrides Art. 372; that is to say,
notwi thstanding the fact that a pre-Constitution taxation
law continues in-force under Art. 372, the Union and the
State Governments can enter into an agreenment in terns of
Art. 278 i'n respect of Part B States depriving the State | aw
of its ‘efficacy. In one view Art. 277 excludes the
operation- of Art. 372, and in the other view, an agreement
in ternms of Art. 278 overrides Art. 372. In either view,
the result is the sanme, nanely, that at any rate during the
period covered by the agreenent the States ceased to have
any power to inpose the tax in respect of works contracts".
In this view we need not express our opinion on the other
contentions rai sed by M. Nanbiar.
In the result, the said orders of assessnent are set aside
and the appeals are allowed with costs here and in the Hi gh
Court. One set of hearing fee
Appeal s al | owned.
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