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CASE NO. :
Appeal (civil) 3196 of 2005

PETI TI ONER
Adm nistrator of S.U, UT.lI. & Anr.

RESPONDENT:
Garwar e Pol yester Ltd.

DATE OF JUDGVENT: 09/ 05/2005

BENCH
B.P. Singh & S.B. Sinha

JUDGVENT:
JUDGMENT

[Arising out of S.L:P. (Civil) No.20174 of 2004]

S.B. SINHA, J :

Leave granted.

The Respondent herein is a company registered under the Conpanies
Act, 1956, and engaged in the manufacture of polyester film 50% of which
production used to be exported to United States of Anmerica, United
Ki ngdom Europe, Far East, M ddl e East, Japan, New Zeal and etc. Having
regard to the adoption of Iiberalization policy by the Governnent of India,
the Conpany i ntended to becone globally conpetitive and went for a
nmassi ve expansion in the year 1996. The schene of the said expansi on was
financed by obtaining termloans and issuance of debentures by various
financial institutions including the Appellant No.2 herein. For various
reasons, including inposition of European Union Levelled Anti Dunping
Duties, the Respondent suffered a cunulative |oss of Rs.228.58 crores by
March 2001. 1In the said circunstance, the Respondent approached the
I ndustrial Devel opment Bank of India with a request for a restructuring
package to clear its liabilities. A restructuring proposal was nooted;
wheref or two neetings were held in March 2001 and Cctober 2001 wherein
the Unit Trust of India (UTlI) participated. Al the debenture holders upon
due deliberations agreed to the said proposal of restructuring package
except the Appellants herein. It is not in dispute that pursuant to or in
furtherance of the said restructuring package, the Respondent herein paid a
sum of Rs.64.44 crores to various financial institutions between the period
1.10.2001 and 15.1.2003 in the followi ng terns :

"Sr.

No.

I nstitution
Principal in
(Rs. Crores)
Def erred

I nt er est

Tot al

1

| DBl 15. 5% PPD
99. 50

43.70

143. 20

2.

| DBI 16% NCD
2.18

0. 87




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 15

3.05

3.

Iacd zZCb

6. 00

1.95

7.95

4.

UTl 16% NCD
9. 80

3.92

13.72

5.

UTI 18. 5% PPS
4.00

1.85

5.85

6.

LI C 18.5% PPD
10. 00

3.41

13. 41

7.

G C 18. 5% PPD
1.75

0.81

2.56

8.

NEW | NDI A

18. 5% PPD
1.75

0.81

2.56

9.

NATI ONAL
18. 5% PPD
1.05

0. 49

1.54

10.

A C 18. 5% PPD
1.05

0. 49

1.54

11.

UTl 18.5% PPD
1.40

0. 65

2.05

Tot al
197. 43

81% of the principal outstanding carrying interest @
12.5% need to be repaid in 28 quarterly installnents
comencing from 1. 4. 2003.

19% of the principal outstanding carrying nil rate of
interest need to be repaid partly to the extent of 385 during
2003- 2004 and the balance to be repaid with a preni um of 85%
in 24 quarterly installnents conmencing from 1. 4. 2006

Deferred interest being the interest outstanding carrying
nil rate of interest need to be repaid in 24 quarterly installnents
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commenci ng from 1. 4. 2006.

Penal interest and Liquidated damages outstandi ng as on
31.3.2001 to be waived.

In addition to the above, sacrifice being the anpunt
representing the difference between the contracted rate of
interest and the rate as per the restructuring package will be
paid on net present value (NPV) basis in 12 quarterly
install ments commencing from 1. 4.2002."

On or about 19.6.1997, a Conmon Subscription Agreenent was
entered into by and between the Respondent and the debenture hol ders; the
rel evant cl auses whereof are as under

"1.1. Werever-used i-n this Agreenment, unless the context
ot herwise requires the follow ng terns shall have the follow ng
neani ngs :

a) * % % * % % * % %

b) * k% * k% * k%

c) "Debenture hol ders" neans LIC, UTlI, GC NC

NIA, OC and UTlI or the holders of the Debentures for the tine
being deriving their title to the Debentures.

2. COVPANY' S REQUEST FOR ' FI NANCI AL
ASSI STANCE

The Conpany has approached the Debenture hol ders for
financial assistance to the conpany for long termcapita
requi renents and the Debenture hol ders have agreed to advance
financial assistance in the form of subscription to 18.5% 21, 00, 000
non-convertible. Privately placed debentures of Rs.100/- each to the
extent nentioned bel ow :

Name of

Debent ure hol ders
Letter No. & Date
Anmpbunt in | acs
UTI

DA / 2945/ G 76/ 96- 97
23.4.97

400

LIC

I NV: C: KAJ DT.
21.4.97

1000

adcC

INV./97 DT. 23.5.97
175

Nl C

| NVT/ UW DEBS

DT. 30. 5. 97

105

NI A

I NvV/ PM BUD/ 72/ 96
DT. 10.6.97

175

ac

DEPTT.

| NVESTMENT DT
30.5.97

105
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ul |

HQ | NV: 262: 97 DI.
30.5.97

140

Tot al
2100

2.2 DEBENTURE SHALL RANK PARI PASSU

The Conpany shall ensure that the Debentures shall rank
pari passu inter se to all intents and purposes w thout any
preference or priority of one over the other

3.3 Rl GHT TO REVI EW THE RATE OF | NTEREST

The Conpany agrees and undertakes that the Debenture

hol der (s) shall have a right to reviewthe rate of interest as
mentioned herein. The Conpany shall pay interest on the
Debentures at the rate that may be stipul ated by the debenture

hol der (s) as a result of such review. The conpany al so agrees

and undertakes to obtain all necessary consents fromthe

concerned authorities in accordance with the then prevailing rules
and regul ations and to sign all deeds and docunents that may be
required in this regard and to endorse the revised interest rates on
the Debenture Certificates as and when comuni cated by the

Debent ure hol der (s).

3.7 REPAYMENT :

The Conpany agrees and undertakes to redeemthe

debentures to all the debenture holders in three equal yearly
installnents fromthe end of 4th year fromthe date of allotnent
and ending in the 6th year fromall otment.

Nane of Debenture Rs. in | acs
Hol der s

4t h year

5th year

6t h year

from t he
dat e of
al | ot nent
UTl
133. 33
133. 33
133. 34
LIC
333.33
333. 33
333.34
GcC
58. 33
58. 33
58. 34
Nl C
35. 00
35. 00
35. 00
NI A
58. 33
58. 33
58.34

At the end of
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ac

35. 00
35.00
35. 00
UTlI

46. 66
46. 67
46. 67

Tot al

699. 98
699. 99
700. 03

The debenture hol ders nay at the request of the conpany in
suitabl e circunstances and also in the absolute discretion of the
Debenture hol ders, subject to the statutory guidelines as may be
applicabl e for the purpose, revise/postpone the redenption of the
debentures or any party thereof outstanding for the tine being or
any install ment of redenption of the said debentures or any part
t hereof _upon such terns and conditions as nay be deci ded.

If for any reason the amount of the Debentures finally

subscribed for by the debenture holders is | ess than the anmount of
the debentures agreed to be subscribed the installnment(s) of
redenption will be /reduced proportionately but will however be
payabl e on the due date as specified.

3.9 DEBENTURE CERTI FI CATE

The Conpany shall issue debenture certificate/s to the

debenture hol der/s after naking necessary conpliance to the

provi sions of section 113(1) of the Conpani es Act, 1956 read with
the Conpani es (lssues of share Certificate) Rules, 1960..

7.5 NEGATI VE COVENANTS

Unl ess the debenture hol ders/trustees shall otherw se agree,
the Company shal | not

a) DI VI DEND

Decl are and/or pay any dividend to any of its

shar ehol ders, whether equity or preference, during any
financial year unless the conmpany has paid to the debenture
hol ders the installments of principal, if any interest

conmi tment charges, costs charges and ot her noneys

payabl e under this agreement upto and during that year or

has made provisions satisfactory to the debenture holders for
maki ng such paynent.

b) CHARGES

Create or permt any charges or lien on any assets of
the Conpany except as provided in Article-1V, hereof. For

the purpose of this clause, the term’Lien’ shall include
nort gages, pledges, shares, privileges and priorities of any
kind and the term’'assets’ shall include revenues and

property of any kind.

C) AMENDMVENT OF MEMORANDUM AND
ARTI CLES OF ASSCCI ATl ON

Arend its Menorandum and Articles of Association
or alter its capital structure except as specified herein
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d) MERGER, CONSCLI DATI ON ETC

Undertake or permit any merger, consolidation
re-organi zati on, schene of arrangenents or conprom se
with its creditors or share holders or effect any schene of
amal gamati on or reconstruction,

e) I NVESTMENT BY THE COVPANY

Make any investnent by way of deposits, |oans, share
capital etc. in any nanner

f) REVALUATI'ON OF ASSETS
Reval ueits assets.
9) TRADI NG ACTI VI TY

Carry on any general trading activity other than the
sal e of .its own product."”

In terms of the Common Subscription Agreenent on or about
17.9.1997, a Debenture Trust Deed was created, the rel evant cl auses
wher eof are as under

"45. MODI FI CATI ONS TO THESE PRESENTS

The Trustees shall concur with the Conpany in

maki ng any nodifications in these presents which in the

opi nion of the Trustees shall be expedi ent to nake.

Provi ded that once a nodification has been approved by
consent in witing of the holder(s) of the Debentures
representing not less than three fourthsin value of the
Debentures for the time being outstanding or by a specia
resol ution duly passed at a neeting of the Debenture hol ders
convened in accordance with the provisions set out in Fifth
Schedul e hereunder witten, the Trustees shall give effect to
the sane by executing necessary Deed(s) supplenental to
these presents.

XXX XXX XXX

"The Third Schedul e above referred to Fi nanci al Covenants
and Conditions

1. DEBENTURES TO RANK PARI PASSU

The debentures shall rank pari passu inter se w thout
any preference or priority of one over the other or others of
t hem

10. VARI ATI ON OF DEBENTURE HOLDERS
Rl GHTS

The rights, privileges and conditions attached to the
Debentures may be varied, nodified or abrogated in
accordance with the Articles of Association of the Conpany
and the Act and with the consent of the holders of the
debentures by a Special Resolution passed at the neeting of
the Debenture hol ders, provided that nothing in such

resol ution shall be operative agai nst the Conpany where
such resolution nodifies or varies the terns and conditions
governi ng the Debenture if the same are not acceptable to
the Conpany."
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"The Fourth Schedul e Above Referred to
Form of Debenture Certificate
XXX XXX XXX

The Fifth Schedul e Above Referred to

Provisions for the Meeting of the Debenture hol ders

22. A reeting of the Debenture hol ders shall
inter alia, have the foll owi ng powers exercisable in the
manner herei nafter specified in Cause 23 hereof

XXX XXX XXX

(ii) Power to sanction any conprom se or
arrangenent proposed to be made between the Conpany
and t he Debenture hol ders.

(iv) Power to assent to any schene for

reconstruction or amal gamation of or by the Conpany

whet her by sale or transfer of assets under any power in
the Conpany’s Menorandum of ~Associ ati on or

ot herwi se under the ‘Act or provisions of any |aw.

23. The powers set out in C ause 22 hereof shal

be exercisable by a Special Resolution passed at a

neeting of the provisions herein contained and carried by

a mpjority consisting of not |ess than three-fourths of the
persons voting thereat upon a show of hands or if a pol

is denanded by a majority representing not | ess than
three-fourths in value of the votes cast on such poll. Such
a Resolution is hereinafter called "Special Resol ution".

24. A Resol ution, passed at a general neeting of
the Debenture hol der duly convened and held in
accordance with these presents shall, be binding upon al

the Debenture hol ders whether present or not, at such
neeting and each of the Debenture holders shall be

bound to give effect thereto accordingly, and the passing
of any such resolutions shall be conclusive evidence that
the circunmstances justify the passing thereof, the
intentions being that it shall rest with the neeting to
determ ne wit hout appeal whether or not the

circunst ances justify the passing of such resol ution

25. Not wi t hst andi ng anyt hi ng herei n cont ai ned,

it shall be conpetent for all the Debenture holders to
exercise the rights, powers and authorities of the
Debenture hol ders under the said Trust Deed by a letter

or letters signed by or on behalf of the hol der or “hol ders
of at least three-fourths in value of the Debentures

out st andi ng wi t hout convening a neeting of the

Debenture holders as if such letter or letters constituted a
resol ution or a special resolution, as the case may be
passed at a neeting duly convened and hel d as aforesaid
and shall have effect accordingly."

Encunbrances having admttedly been created in favour of the

debenture hol ders including the Appellant No.2 herein, in respect of the
properties of the Respondent herein situated at Chikalthana, Nasik and
Waluj in the State of Maharashtra wherefor a | egal nortgage by way of
Debenture Trust Deed was created on the Debenture Certificate issued to the
parties as contained in Annexure R-4 appended to the Counter Affidavit
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filed on behalf of the Respondent, the rel evant provisions whereof read as
under

"The Debenture Certificate is issued in terns of

the Debenture Trust Deed dated 17th day of Septenber,

1997 ("the Trust Deed") entered into between the

Conpany and the Industrial Credit and Investnent
Corporation of India Limted ("the Trustees"). The
Trustees will act as Trustees for the holders for the tine
bei ng of the Debentures ("the Debentures hol ders") in
accordance with the provisions of the Trust Deed. The
Debenture holders are entitled to the benefit of and are
bound by and are deened to have notice of all the

provi sions of the Trust Deed. Al rights and renedi es of
the Debenture hol ders agai nst the Conpany in respect of
arising out of or incidental to the Debenture shall be
exerci sabl e by the Debenture holders only though the

Tr ust ees.

The Debentures are issued subject to and with the
benefit of the Financial Covenants and Conditi ons
endor sed hereon which shall be binding on the Conmpany
and the Debenture holders and all persons claimng by,
through or under any of them and shall enure for the
benefit of the Trustees and all persons claining by,
through or under them The Conpany her eby agrees and
undertakes to duly and punctually pay, observe and
performthe Financial Covenants and Conditions

endor sed hereon."

It is accepted that the total suns invested by the financial institutions
in the aforenmenti oned debentures is to the tune of Rs.197.43 crores whereas
UTI invested a sumof Rs.19.57 crores i.e. only about 10% of the tota
i nvest ment .

The Respondent herein having regard to the aforenentioned

restructuring schene filed an application before the H gh Court of Judicature
at Bonmbay in terns of Section 391 of the Conpani es Act which was narked

as Company Petition No.269 of 2003. In the said proceedi ngs except UTI

all other debenture hol ders sanctioned the restructuring package.

Bef ore the | earned Conpany Judge, the Appellants herein, inter alia,
contended : (1) having regard to clause 7.5 of the agreenent, the Respondent
is totally precluded fromfiling the said application before the court w thout
its consent; (2) the Respondent had suppressed material facts in the sense
that disclosure to the effect that the Respondent-Conpany was granted
relief under the Bombay Relief Undertakings Act, 1958 had not been nade

to the said court; (3) the proposed schene of arrangenent is unfair

unr easonabl e and unjust which no prudent businessman will accept; and (4)
UTI being an investnent conpany forns a separate class by itself and, thus,
cannot be compared with other financial institutions, as they are only

| enders whereas UTI is an investing agency.

The | earned Conpany Judge rejected all the contentions raised on

behal f of the Appellants herein in terms of its judgnent and order dated
1.10.2003. Aggrieved by and dissatisfied therewith, an appeal was preferred
by the Appellants herein, which was dism ssed by a Division Bench of the
said Court by reason of the inmpugned order dated 12.4.2004.

Dr. Raj eev Dhawan, the |earned Senior Counsel appearing on behal f
of the Appellants, took us through various docunments and principally raised
the following two contentions in support of this appeal : (i) Clause 7.5 of the
agreement havi ng not been found unfair or unconscionable is not hit by
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Section 28 of the Indian Contract Act and (ii) The negative covenant as
contained in clause 7.5 of the agreenent in relation to the matters specified
therein is inperative in nature.

Dr. Dhawan woul d urge that clause 7.5 being a consent clause, the
Respondent herein could not have taken any action in violation thereof as
thereby the entire investnent plan of the Appellants would be put to
j eopar dy.

Qur attention was drawn to the fact that the Respondent herein
obtained noratoriumin ternms of the provisions of the Bonbay Reli ef
Undert aki ngs (Speci al Provisions) Act, 1958 on 6.8.2001 whereupon a
notification was issued declaring the Respondent Conpany as "Relief
Undert aki ng" and thereby directing that any right, privilege, obligation or
l[iability accrued before 6.8.2001 woul d be suspended and any renedy for
enforcenent thereof shall also be suspended and all proceedings relating
thereto before any court, tribunal, officer or authority shall be stayed. Such
nor at ori um was ext ended by notifications dated 6.2.2002, 5.2.2003; and
February 2004 for a period of one year comrencing from#6.2.2004 to
5. 2.2005.

Referring to Section 28 of the Indian Contract Act, Dr. Dhawan
woul d submit that the said provisions nmust be read in the |ight of the
definition of ’consideration’ as contained.in Section 2(d) thereof having
regard to the fact that the negative covenants are included as a part of
consi deration therein and, thereby no absolute bar was created for enforcing
the rights of the Respondent under or-in respect of the agreenment in any
ordinary tribunal. The Respondent, Dr. Dhawan woul d argue, had no | ega
right to maintain an applicationunder Section 391 of the Conpanies Act as
it was not an ordinary Tribunal. A Conpany Judge, according to Dr.

Dhawan, nerely exercises a supervisory jurisdiction in terns of Section
391 of the Conpanies Act and keeping in view the fact that by reason of a
negative covenant even a right can be extingui shed or foreclosed, the H gh
Court committed a serious error in holding that clause 7.5 would be hit by
Section 28 of the Indian Contract Act. |In support of the said contentions,
strong reliance has been placed by Dr. Dhawan on Ms MG Brothers Lorry
Service vs. Ms Prasad Textiles [(1983) 3 SCC 61]; A/ B.C. Lam nart Pvt.
Ltd. and Another vs. A P. Agencies; Salem][(1989) 2 SCC 163]; Food
Corporation of India vs. New India Assurance Co. Ltd. and Qthers etc.

[ (1994) 3 SCC 324]; National Insurance Co. Ltd. vs. Sujir Ganesh Nayak &
Co. and Anot her [(1997) 4 SCC 366]; Nutan Kumar and Others vs. |Ind
Addi tional District Judge and Others (2002) 8 SCC 31];. Shri Lachoo Ma
vs. Shri Radhey Shyam [(1971) 1 SCC 619]; M heer H. Mafatlal vs.

Mafatl al I ndustries Ltd [(1997) 1 SCC 579]; Kenpe and anot her (joint
liquidators of Mentor |Insurance Ltd. Vs. Anbassador 1nsurance Co. (in
[iquidation [1998) 1 BCLC 234]; and Re Hawk Insurance Co. Ltd. [(2001) 2
BCLC 480].

The | earned counsel woul d contend that the Appellants herein stand
absolutely on a different footing vis-‘-vis the other creditors as they invest
noney on a long term basis whereas the Appellants make investnent for the
benefit of the nenmbers of the rmutual fund.

M. Soli J. Sorabjee, the | earned Senior Counsel -appearing on behal f
of the Respondent, on the other hand, would subnit that the agreenent dated
19.6.1997 nust be read with the trust of deed dated 17.9.1997 and so read it
woul d be seen that the Appellants herein did not have any power of veto so
as to frustrate such a scheme which is beneficial to all the debenture hol ders.
According to the | earned counsel, clause 7.5 does not confer an absolute or
unbri ddl ed power upon all the debenture holders but the same having regard
to the principle of corporate denocracy would only nean that such a
deci si on woul d be taken by the mgjority of debenture holders. As the
Appel l ants herein, the | earned counsel would argue, made contribution only
to the extent of 10% of the total ampbunt |lent by the debenture hol ders and
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their right being pari passu with other debenture hol ders, they cannot claima
preferential right. |If clause 7.5 of the agreenent is read in the nmanner, as
suggested by the Appellants herein, M. Sorabjee would urge that thereby

wor ds have to be added thereto which is inpermissible in [aw as by reason

t hereof one debenture hol der woul d be conferred a power of veto resulting
whereof not only in violation of the principle of corporate denocracy woul d

be violated, but a change in the integrity of the document would al so be

br ought about.

Section 28 of the Indian Contract Act was invoked by the Respondent

before the Hi gh Court, it was contended, only because the Appellants herein
rai sed a contention that by reason of clause 7.5 an absol ute bar has been
created in noving an application under Section 391 of the Conpani es Act.

For the purpose of this case, we shall proceed on the prem se that
clause 7.5 of the agreenent is valid and is not hit by Section 28 of the Indian
Contract Act.

A Common Subscription Agreenment was entered into by and between
the Respondent herein and all the debenture holders. The debenture hol ders
naned therein are collectively referred to by that expression and the
expression nmeans the debenture hol ders specified therein deriving their title
to the debenture. The said agreenent was entered into having regard to the
fact that the Respondent approached all the debenture holders for financia
assistance for neeting their long termcapital requirenent in response
wher et o whi ch debenture hol ders agreed to advance various suns of nonies,
in the formof subscription to 18.5% 21,00,000 non-convertible privately
pl aced debentures of Rs.100/- each.” Qut of the total investnent of
Rs. 21, 00, 00, 000/ - nade by the debenture hol ders, the contribution of the
Appel lant is only Rs. 4,00, 00,000/. The Respondent in ternms of the said
agreenment had undertaken to redeemthe debentures in three equa
instal ments fromthe end of fourth year of the date of allotnent and endi ng
in the sixth year.

In terms of clause 2.2 all debenture holders are entitled to be treated
pari passu inter se wherefor no preference or priority of one over the other
can be given.

The Industrial Credit and | nvestnent Corporation-Linited becane the

trustee for the debenture holders. In the agreement wherever an individua

ri ght has been conferred upon the debenture hol ders, they have been

descri bed as debenture hol der(s) or debenture-hol der/s. ~ Debenture
certificates were issued to the debenture holders internms of the Debentures
Trust Deed pursuant whereto they becane entitled to the benefits specified
therein but they were bound by and were deened to have notice of all the

provi sions of the Trust Deed. The rights and renmedies of the debenture

hol ders agai nst the conpany were to be exercised only through the trustee.

Clause 7.5 contains a negative covenant which enjoined the conpany
not to undertake or affect any schene of amal gamation or re-construction
unl ess the debenture hol ders/trustees woul d otherwi se agree.

Does this nean that all the debenture hol ders/trustees singularly or
collectively must agree thereto that the decision of the majority shall prevail
is the question involved in this appeal

W nay at the outset notice that clause 7.8 of the said agreenment uses

the expression "any or all of debenture holders’. The parties to the
agreement, therefore, have used two different expressions in the said
agreement, namely, (1) debenture-hol ders/trustees; and (2) any or all of
debenture hol ders. W have noticed herei nbefore that the debenture hol ders
have been referred to in the agreenent in the said capacity collectively. The
definition of debenture hol ders contains the expression 'nmeans’ which

shows that it is not an expansive definition. The category of the debenture
hol ders are confined to those who in ternms of the agreenent are hol ders of
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the debentures deriving their title thereto.

In terns of clause 10 of the Trust Deed, the rights, privileges and
conditions attached to the debentures nay be varied, nodified or abrogated
only in accordance with the Articles of Association of the Conpany and the
Act and with the consent of the debenture holders by a special resolution
passed at the neeting of the debenture holders but in terns of the proviso
appended thereto nothing in such resolution shall be operative against the
conpany where such resolution nodifies or varies the terns and conditions
governi ng the debentures, if the same are not acceptable to the conpany.

The Trust Deed speaks of such resolution also in terns of clauses 22 and 24
thereof. C ause 25 provides that such a resolution nay be adopted by
circulation of letter or letters. The provisions of the Trust Deed and in
particul ar clauses 22, 23, 24 and 25 thereof |eave no nmanner of doubt that a
resol ution has to be passed in the manner laid down therein and/or in terns
of the Conpani es Act.

The conmon subscription agreenent is an investment/ |oan
agreenment. The provisions contained therein are required to be read in their
entirety ‘and for the said purpose it is permissible to read the negative
covenants-with the positive covenants. It will, however, not be correct to
say that the common subscription agreenment has to be interpreted on its own
wi t hout any referenceto the trust deed. The provisions of the trust deed, in
our opinion, can be referred to for the purpose of giving a true nmeaning to
the agreenent, as there does not exist any conflict between the two. They
are to be considered together for the purpose of finding out as to how the
agreenment can be worked out.

This Court inthis case i's not called upon to interpret the nature of a
docunent or the covenants entered into by and between the parties. The
agreenment specifies the rights and privileges of the parties thereto and in
particular the rights and privileges of the debenture holder either
col l ectively or individually.

The underlying or basic thread of the agreement vis-'-vis the trust
deed is that the majority principle was accepted by the authorities. They do
not provide for an unanimty; or any veto power in favour of one debenture
hol der so as to scuttle the decision of the najority.

In Moti Ram and others vs. State of Midhya Pradesh [AIR 1978 SC
1594], this Court noticed the observation of Justice Frankfurter \in
Massachusetts B. & Insurance Co. vs. U S. [(1956) 352 US 128 at 138],
which is to the followi ng effect

“"there is no surer way to msread a docunment than to read
it literally"

It is true that a negative covenant by itself is not invalid in law But it
is also true that it requires a strict construction.” The agreenment is a
comer ci al docunent. Commercial documents nust be‘construed in a
manner as are understood in comercial parlance. A commercial docunent
nmust be read reasonably. It mnust be construed in such a manner so that it is
made wor kabl e.

The parties to the agreenent are commercial concerns. Each party

woul d i ndisputably try to protect its interest when advanci ng | oans or

maki ng i nvestmment but it must al so be conceded that they were aware of the
risk factor involved therein. The factors which are responsible for

sufferance of |oss by the Respondent herein to the extent of 228.58 crores

was as a result of market situation then prevailing, i.e. steep devaluation of
currenci es of Korea and |Indonesia who were the major suppliers of filmin

the international market as a result whereof they started dunping the
materials at cheap prices in Europe, and the |evy of anti-dunping/anti-

subsidy duties by the European Union as a result whereof sales to European




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 12 of

15

countries cane down drastically.

The restructuring package was evolved at the instance of the Industria
Devel opment Bank of India which was the | argest |ender and the trustee
upon obtaining a report in that behalf fromKPM5 a reputed concern. A
schenme envi saged under Section 391 of the Conpanies Act, it is well-
settled, is a comrercial document.

Section 391 read with Section 393 of the Act postulate that where a
conprom se or arrangenment is proposed between a company and its
creditors or any class of them or between a company and its nmenbers or
any class of them the court is required to direct hol ding of neetings of
creditors or class of creditors or nenbers or class of nenbers who are
concerned with such a scheme. 1In the event nmgjority of the creditors
representing three-fourths in value of the creditors or class of creditors or
menbers or class of nmenbers, as the case may be, present or voting either in
person or by proxy-at such a meeting accord their approval thereto thus put
to vote, whereupon, the court may consi der the question of grant of sanction
thereto. ~Section 391(1)(a) enjoins that requisite information therefor should
be pl aced for considerati on before the voters, in terns whereof the creditors
or class of creditors can take an inforned decision in relation thereto. The
court, however, would not grant sanction to such a scheme only because the
same reflects the will of the najority of the creditors or a class of them but
it must consider all aspects of the matter so as to arrive at a finding that the
schene is fair, just and reasonabl e and does not contravene public policy or
any statutory provision. Such a care or caution is required to be exercised by
all courts including the Civil Court in-terns of Oder XXIll, Rule 1 of the
Code of Civil Procedure.

The scope and jurisdiction of the Company Court has been exam ned

at some length by a Division Bench of this Court in Mheer H Mfatla
(supra) wherein the broad contours of such jurisdiction have been
enuner at ed i ndi cating

"6. That the proposed scheme of conproni se and
arrangenent is not found to be violative of any provision
of law and is not contrary to public policy. For
ascertaining the real purpose underlying the schene with
a viewto be satisfied on this aspect, the Court, if
necessary, can pierce the veil of apparent corporate

pur pose underlying the scheme and can judici ously X-ray
the sane.

* k% * k% * k%

8. That the schene as a whole is also found to be just,
fair and reasonable fromthe point of view of prudent
men of business taking a comercial decision beneficia
to the class represented by them for whomthe schene is
meant . "

In J.K (Bonbay) (P) Ltd. vs. New Kaiser-I-Hnd Spg. & Wg. Co.
Ltd. & Ors. etc. [(1969) 2 SCR 866], it was held

"\ 005The principle is that a schene sanctioned by the court
does not operate as a nere agreenent between the parties

it becones binding on the conpany, the creditors and
the sharehol ders and has statutory force, and, therefore
the joint-debtor could not invoke the principle of accord
and satisfaction. By virtue of the provisions of sec. 391
of the Act, a scheme is statutorily binding even on
creditors and sharehol ders who di ssented from or
opposed to its being sanctioned. It has statutory force in
that sense and therefore cannot be altered except with the
sanction of the Court even if the sharehol ders and the
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creditors acqui esce in such alteration\005"

It is not the case of the Appellants that the | earned Conpany Judge
has exceeded his jurisdiction and acted in violation of the said guidelines.
Once it is held that the normal rule, nanmely, the principle of majority in
cor porate denocracy or in other words, governance of the conpany by
majority, is accepted, the Appellants could not be heard to say that they had
an absolute right to exercise veto power and thereby scuttle a bona fide
attenpt to revive a conpany. Efforts to keep a conpany from becom ng
i nsol vent and even to revive an insolvent corporate have been receiving
| egi sl ati ve and executive support, as would be evident from severa
Parliamentary Act, as for exanmple the Sick Industrial Conpanies (Specia
Provi sions) Act, 1985 and the Securitization and Reconstruction of Financia
Assets and Enforcenent of Security Interest Act, 2002.

It is difficult for us to agree with the subm ssion of Dr. Dhawan that
clause 7.5 puts a total enbargo on the part of the conpany or other creditors
to file a conprom se under Section 391 of the Conpanies Act without
obt ai ni ng 't he consent of all debenture holders. Cause 7.5 neither can be
read i n.such a nmanner nor shoul d be read. Such a construction would be
unwarranted having regard to the fact that two different expressions have
been used in different clauses. Werever a right has been conferred upon an
i ndi vi dual debenture hol der, the agreenent used the expression 'any or al
the debenture hol ders’ as contrasted by all debenture holders. The
debenture holders are required to exercise their right through the trustee save
and except in the cases which confer specified power to them The
Appel | ants herein cannot claimany priority or preference in the matter of
real i zation of their dues over the other debenture hol ders. Each debenture
hol ders has a pari passu right with each other, as is evident from clause 2. 2.

In J.K (Bonbay) (P) Ltd. (supra), it was held

"\ 005The Court could not have conpl eted, as contended by
the appellants, their rights which were still inconplete or
order the conpany to execute a debenture trust deed or

the second nortgage, and thus set up the appellants and
the other Sch. "B creditors as secured creditors against
the rest of the unsecured creditors. Such an order could
not be passed as it would be contrary to and in breach of
the right of distribution pari passu of the joint body of
unsecured creditors\005."

[ See al so Andhra Bank Vs. O ficial Liquidator-and Anr., 2005 (3)
SCALE 178]

In view of the our findings aforenentioned, we are of the
opi nion that the Appellants herein having failed to establish that they could
hold the entire schene to ransomso as to stall the proceedings as a result
whereof the majority of debenture hol ders woul d be deprived, the purpose or
obj ect notivating the Appellants to advance such a huge amount to the
Respondent agai nst issue of debentures is a matter of little or of no concern
to the Respondent - company or other debenture holders. A special or a new
ri ght cannot be found in favour of the Appellants in the agreenent when it
creates none. The schene applies equally to all debenture hol ders and as
such the Appellants cannot be treated as a separate class. Once the
Respondent - Conpany prina facie showed that the schene is fair and
reasonabl e and also that the requisite najority of the debenture hol ders
recorded their decision in its favour, the court in absence of any unforeseen
unj ust ness or unreasonabl eness therein ought not to reject the sane.

The Conpany Judge by reason of the inpugned judgnent while
exercising a supervisory jurisdiction only accepted the schene. The High
Court’s decision is not being questioned as unfair

The Respondent in view of the Scheme has no remedy ot her than
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approachi ng the Hi gh Court under Section 391 of the Conpani es Act.

In Sardar Amarjit Singh Kalra (Dead) by Lrs. and Qthers etc. vs.
Pramod CGupta (Snt.) (Dead) by Lrs. and Qthers etc. [(2003) 3 SCC 272],
this Court stated :

"\ 005As far as possible, courts nmust always aimto
preserve and protect the rights of the parties and extend
help to enforce themrather than deny relief and thereby
render the rights thensel ves otiose, "ubi jusib
remedi umt (where there is a right, there is a renedy)
being a basic principle of jurisprudence. Such a course
woul d be nore conducive and better conformto a fair
reasonabl e and proper administration of justice."

W may at this stage refer to the decisions relied upon by Dr.
Dhawan.

I'n_the case of NanakramVs. Kundalrai [(1986) 3 SCC 83] as al so
Nut an Kumar and Others Vs. |lnd Additional District Judge and O hers
[ (2002) 8 SCC 31] the-question which arose for consideration was as to
whet her a | ease in violation of statutory provision was void. Such a question
does not arise for /consideration herein

In Del hi Devel opnent Authority Vs. Durga Chand Kaushish [(1973) 2
SCC 825], the court was concerned with the interpretation of a deed of |ease.
It was noticed:

"19. Both sides have relied upon certain passages
in Odgers’ Construction of Deeds and Statutes
(5th Edn. 1967). There (at pp. 28-29), the First
CGeneral Rule of Interpretation fornmulated is: "The
meani ng of the document or of a particular part of
it is therefore to be sought for inthe docunent
itself". That is, undoubtedly, the primary rul e of
construction to which Sections 90 to 94 of the
I ndi an Evi dence Act give statutory recognition and
effect, with certain exceptions contained in
Sections 95 to 98 of the Act. O course, "the
docunent” neans "the docunent” read as a whole
and not pieceneal."

(Enphasi s suppl i ed)

There is no quarrel with the aforenentioned position of |aw

In Snt. Rajbir Kaur and Another Vs. Ms. S. Chokesiri and Co.
[(1989) 1 SCC 19], the court was concerned with the interpretation as to
whet her a docunent in question was a |ease or a licence. The said decision
has been rendered on the fact of the said case and on the basis of the
evi dence brought on records as to whether the tailor and the ice-cream
vendors had been put in exclusive possession in the tenanted prem ses. The
sai d decision has no application to the fact of the present case.

Delta International Ltd. Vs. Shyam Sundar Ganeriwalla and Anot her
[(1999) 4 SCC 545] again dealt with a similar question. It was observed:

"27. Lastly, it is to be noted that if the document is
a canoufl age as stated earlier, the mask or veil is
required to be renoved for deternmining the true

intent and purpose of the docunment. In the present
case, there is no pleading by the defendants that

the docunent was a canoufl age so as to defeat the
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rights of a tenant who had i nducted the appell ant

or that of the owner of the prem ses. As stated
earlier, the docunent contenplates three types of
agreenments, one, that of a |leave and licence;
secondly, in case a consent is obtained fromthe
tenant (sic landlord), for execution of a sub-I|ease
which woul d create an interest in the property as a
sub-tenant and thirdly, in case of a sub-lease, for
purchase of equipnent, fitting and fixtures at a
price of Rs 2,50, 000. The second and third parts
of the agreenent never cane into operation.

Hence, for the reasons discussed above, we hold
that the agreenment dated 18-7-1970 is a deed of

"l eave and licence" and not a "lease"."

The sai d decision also has no application in the instant case.

I'n_view of our findings aforenentioned, it is not necessary for us to
enter into the question as to whether clause 7.5 of the agreenent is hit by
Section 28 of the Indian Contract Act or not.

We do not find any nerit in this appeal which is dism ssed
accordingly. However, in the facts and circunstances of the case, there shal
be no order as to costs.




