http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 14

CASE NO. :
Appeal (civil) 3312 of 2000

PETI TI ONER
KRI SHNA MOHAN PVT. LTD.

RESPONDENT:
MUNI Cl PAL CORPCRATI ON OF DELHI AND ORS

DATE OF JUDGVENT: 28/07/2003

BENCH
RUVA PAL & B. N. SRI KRI SHNA

JUDGVENT:
JUDGVENT

2003 Supp(1) SCR 848

The Judgnent of the Court was delivered by

SRI KRI SHNA, J. These appeals, though arising under different factua
backgrounds, raise a common question of law and chal |l enge the correctness
of a judgnent of the Full Bench of the Delhi H gh Court. the questions
involved in all these appeals are :-

"Whet her the cost of 'the plant and machinery installed in or upon a
building is includible for the purpose of arriving at the rateable val ue of
the buil di ng? and

Whet her Section 116 (3) of the Del hi Minicipal Corporation Act, 1957
(hereinafter referred to as "the DMC Act") vests arbitrary and uncanal i sed
di scretion in Comm ssioner and is, therefore, invalid for excessive

del egation of |egislative powers?"

Civil Appeals Nos. 3313-3333/2000 & 3335/2000

The appel | ant conpany owned |land in Delhi on which it constructed a ci nema
conpl ex known as Delite Ci nema Conplex. The construction was conpleted in
or about the year 1954. The conpany had installed certain plant and

machi nery, furniture and fixtures in the said construction of cinem house.
By an order made on 30th May, 1988 the first respondent Minicipa
Corporation of Delhi revised the rateabl e value of the appellant’s property
to Rs. 2,16,970 w.e.f. 1.4. 1968, Rs. 2,18,150 w.e.f. 1.4.1970 and Rs
2,20,510 w.e.f. 1.7.1970. For the purpose of arriving at the rateable val ue
the assessing authority added the cost incurred by the appellant towards
installation of plant and machinery, furniture and fixtures to the cost of
the building. The appellant chall enged the assessnment order by a statutory
appeal under Section 169 of the DMC Act contending that the costs incurred
towards plant and machi nery, furniture and fixtures could not be added to
the cost of the building for the purpose of rateable value as they are
novabl e itens and not part and parcel of the building. It was also
contended that there was no specific notification issued by the
Conmi ssi oner of the Minicipal Corporation for including the value of
noveabl e itenms, plant and nachinery for arriving at a rateable value. The
appeal s filed by the appellant were allowed by the appellate court by a
judgrment dated 1.6.1991. The appellate court upheld the contention of the
appel l ant and directed the Minicipal Corporation to work out rateable val ue
by del eting the cost of plant and machinery, furniture and fixtures from
the cost of the building. Aggrieved by the aforesaid judgnent the
respondent Muni ci pal Corporation chall enged the judgnent by a batch of wit
petitions before the Hi gh Court of Delhi. The wit petitions together with
other wit petitions challenging simlar orders was di sposed of by a comon
j udgrment dated 19.02.1999. The Hi gh Court relying upon its own judgnment in
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Muni ci pal Corporation of Delhi v. Pragati Builders and Os., 45 (1991)
D.L.T. 264 and the judgnent of this Court in H ndustan Lever Ltd. v.
Muni ci pal Corporation of Greater Bonmbay and Ors.. [ 1995] 3 SCC 716 took
the view that the matter had to be remtted back to the accessing authority
to determ ne the rateable value in accordance with | aw as pronounced in the
af oresai d judgnments. Although, it was specifically contended by the
appel | ant before the H gh Court that a notification under Section 16 (3) of
the DMC Act declaring that the lift shall be deemed to formpart of |and
and buil ding, was published in the Newspaper on 23.10.1989 and 24.10. 1989
and therefore, could have only prospective effect, the H gh Court did not
decide the said issue. After setting aside the Judgnent of the appellate
authority, the issues were remtted back to the assessing authority with a
direction to determ ne the rateable value in accordance with | aw | eavi ng
open all contentions to be urged before the assessing authority. This
judgrment is chall enged by these appeals.

Cvil Appeal No. 3312 & 3334 of- 2000

In these two appeals the facts are alnbst sane as in the previous group
except that here an additional contention as to the constitutional validity
of Section 116(3) of the DM C. Act was raised before the High Court while
chal | engi ng the order of the Joint Assessor and Collector fixing the
rateabl e value for different years. The wit petitions were di sposed of by
the H gh Court by two separate judgment dated 19.2.1999. The H gh Court
negatived the challenge to the validity of Section 116(3) of the DM C. Act
by holding that is only an enabling provision and that the judgnent of this
Court in New Manek Chowk Spg. and Wg. MIls Co. Ltd. etc. v. Minicipa
Corporation of the City of Ahmedabad and O's.. AlIR (1967) SC 801 was

di stingui shabl e. The H gh Court also relied on its own judgnent in
Muni ci pal Corporation of Del hi-v. Pragati Builders and Ors., (supra) and
the judgnent of this Court in H ndustan Lever Ltd. v. Minicipal Corporation
of Greater Bonbay and Ors., (supra), set aside the judgnment of the
appel l ate authority and remtted the assessnent to the assessing authority
for making afresh assessnent orders. The appellants are in appeal before
this Court.

Cvil Appeals Nos. 8570-73 of 2002

The appellants in these cases are owners of certain prem ses in which
either lifts or air-conditioners or both have been installed. The
Conmi ssi oner of Muinici pal Corporation of Del hi exercising his powers under
Section 116(3) of the Act issued a notification dated 23.10.1989/24. 10. 1989
to the follow ng effect :-

“Muni ci pal Corporation of Delhi Public Notice

Lift containing or situated in or upon any building forman integral part

of such building for its nore beneficial enjoynent and is not plant or

machi nery contained or situated in or upon any land or buil ding. However,
to put this matter beyond any point of doubt, with the approval of Standing
Conmittee, it is hereby notified under sub-section<(3) of Section 116 of
the Del hi Municipal Corporation Act, 1957 that lift shall be deemed to form
part of land and building for the purpose of determ ning the rateable val ue
of such land and buil di ng under sub-section (1) of Section 116 of the Del hi
Muni ci pal Corporation Act, 1957."

Al t hough the notification applied to the lifts installed in the building,
adnmittedly, no notification was issued in respect of air-conditioners. This
group of wit petitions was filed by the assessees contendi ng that Section
116(3) of the DMC Act confers unguided, uncontrolled and arbitrary powers
in the Comm ssioner without |aying down any guidelines whatsoever and was
consequently invalid. Wen the assessees were faced with the judgnment of
the Division Bench in Pragati Builders (surpa), the assessees urged that
Pragati Builders be reconsidered as it was in conflict with the judgnents
of this Court in New Manek Chowk, (surpa) and the judgnent of this Court in
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Hi ndustan Lever Ltd. (supra). The writ petitions were therefore placed
before a Full Bench to consider the correctness of the Pragati Buil ders
(supra). The Full Bench of the High Court by the judgrment inpugned before
us took the view that Pragati Builders (supra) has laid down the | aw
correctly and the wit petitions were disni ssed. Aggrieved thereby the
appel l ants chal | enge the judgnment of the. Full Bench

The DMC Act

The DMC Act, 1957 was enacted to consolidate and amend the laws relating to
the Munici pal Governnment of Delhi. By virtue of section 516 of the Act the

enactments specified in Schedule X1l to the Act ceased to have effect
within Del hi. The DMC Act sets up a Minicipal Corporation under chapter 1|1,
defines the function of 'the Corporation under Chapter 11l and those of the

Muni ci pal Authorities under Chapter |1V. Chapter VIII deals with taxation
Section 113 of the Act, inter-alia, provides for levy of a tax known as
property tax. Section 114 indicates that the property taxes to be |levied on
| ands and bui l'dingsin Del hi shall consist of a general tax which is to be
| evied at' a prescribed percentage of rateable value of |ands and buil di ngs
with in the urban area. There are certain other details and powers of
exenption which are not material for our purpose. Section 115 provides that
general tax shall be levied'in respect of all |ands and buildings in Delhi.
There are certain exceptions made in this section which are again not

rel evant for us. Section 116 is the crucial section which has generated
consi derabl e debate at the bar and bears reproduction

"116. Determnation of rateable value of |ands and buil dings assessable to
property taxes - (1) the rateable value of any land or building assessable
to property taxes shall be the annual rent at which such land or buil ding
m ght reasonably by expected to let fromyear to year |ess -

(a) a sumequal to ten percent of the said annual rent which shall be in
lieu of all allowances for costs of repairs and i nsurance, and other -
expenses, if any, necessary to mmintain the land or building in a state to
conmand that rent, and

(b) the water tax or the scavenging tax or both, if the rent is
i nclusive of either or both of the said taxes :-

Provided that if the rent is inclusive of charges for water supplied by
nmeasur ement, then, for the purpose of this section the rent shall be
treated as inclusive of water tax on rateable value and the deduction of
the water tax shall be made as provided therein

Provided further that in respect of any |land or building the standard rent
of whi ch has been fixed under the Del hi and Ajner Rent Control Act, 1952
(38 of 1952), the rateable value thereof shall not exceed the annual anpunt
of the standard rent so fixed.

Expl anation - The expression "water tax" and "scavenging tax" shall nean
such taxes of that nature as may be |l evied by an appropriate authority.

(2) The rateable value of any | and which is not built upon but is capable
of being built upon and of any |l and on which a building is in process of
erection shall be fixed at five percent of the estinmated capital val ue of
such | and.

(3) Al plant and machi nery contained or situate in or upon any |and or
bui | di ng and bel onging to any of the classes specified fromtine to tine by
public notice by the Comm ssioner with the approval of the Standing
Conmittee, shall be deened to formpart of such land or building for the
pur pose of determ ning the rateable value thereof under sub-section (1) but
save as aforesaid no account shall be taken of the value of any plant or
machi nery contained or situated in or upon any such | and or buil ding.
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There are detailed provisions in the DMC Act with regard to the nanner of

i nci dence of the property tax, the persons on whomthe incidence falls
under different circunstances, nmanner of recovery of the tax from

occupi ers, manner of making, publishing and amendi ng assessnents |lists and
so on. Any objections to the rateable value of property as entered in the
assessment list shall be nade in witing to the Conm ssi oner before the
date fixed in the notice. After disposing of the objection, the revision of
the rateable value is indicated as an amendnment in the assessnent |ist.

Section 169 confers a right of appeals against the assessnent of any tax
under the Act to the District Judge of Del hi. Section 171 provides for
finality of appellate orders. The order of the appellate court confirmng
setting aside or nodifying an order in respect of rateable value or
assessment or liability to assessnent or taxation is declared to be final

The expression "building” is defined in sections 2( 3) as under

"2(3) "bui'l ding" neans a house, out-house, stable, latrine, urinal, shed,
hut, wall (other than a boundary wall) or any other structure, whether of
masonry, bricks, wood, nud, netal or other material but does not include
any portable shelter."

"Land has been defined in section 2(24) as foll ows

"2(24) "Land" includes benefits to arise out of land, things attached to
the earth of pernmanently fastened to anything attached to the earth and
rights created by llaw over any street.”

"Rat eabl e val ue" is defined in section 2(47) as follows :

"2(47) "Rateable value" nmeans a regul ation nade by the Corporation under
this Act, by notification in the Oficial Gazette."

The 1994 Bye-Laws

Section 481 enpowers the Corporation, subject to the provisions of the Act,
to nake bye-laws to provide for all or any of the matters dealt with in the
section. Paragraph A deals with bye-laws relating to taxation. After
enuner ati ng a nunmber of topics on which bye-laws could be rmade, in entries
1to 8, entry 9 gives power to the Corporation as under : -

"Entry 9 : Any other mamtter relating to the |evy, assessment, collection
refund or rem ssion of taxes, under this Act."

In exercise of its power to make bye-|aws, the Del hi~ Muni ci pal /Cor por ation
has made a set of bye-laws styled as "DMC deternination of Rateable Val ue
Bye- Laws 1994", which were brought into force w. e.f. 24.10.1994. These bye-
| aws are purportedly made in exercise of the powers under section 2(47)
read with Section 116,481 and 483 of the DMC Act, after previous
publication and in accordance with the procedure prescribed thereunder

Bye-law No. 2(e), defines "prenises" as having the same neaning as under
Section 2(38) of the DMC Act. Bye-law 2(f) defines "rent", particularly

clause (ii) thereof. Qur attention was also drawn to bye-law no. 3 which
"for the purposes of sub-section (1) of section 116 of the DMC Act",

i ndi cates the manner of determi nation of the annual rent. O particular

interest to us are clauses 3(1)(c) (ii) and 3(1)(d) (e) explanation (ii)
whi ch read as under :-

"3 Determnation of rateable value of |ands and buildings :-

(1) For the purposes of sub-section (1) of section 116 of the Act, the
annual rent shall be determ ned as under : -
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(a) XXX XXX XXX

(b) XXX XXX XXX

(a) in case prem ses are used and occupied or are |lying vacant for use

and occupation by the owner hinself -

(i) XXX XXX
XXX

(ii) Where the building or part thereof, is used or to he used as a banquet
hall, cinema hall, club, guest house, hotel, nursing home or as house for
marri age and such other functions, the annual rent shall be the anount
calcul ated at ten per cent of the market price of land in the year of
assessment and the cost of construction of the building, cost of fixtures
and fittings and cost of addition, alterations and inprovenents, or the
preval ent rent, whichever is higher

Expl anation I I- - For the purposes of this bye-law, the annual rent of the
prem ses 'includes the annual rent of the |and and buil di ng thereon, and
such other fixtures and fittings as are considered necessary for the use
and enjoynent of the |Iand and buil di ng purpose for which they are intended
to be used and shall include lifts, elevators, storage tanks, pipe-lines,
railway |ines, runways, underground cables, air-conditioning plant in
centrally air-conditioned buildings, swinming pools, chairs and screen in
cinema halls, theatres and auditoria, cost of insulations and racks in cold
storage buil dings but save as aforesaid, no account shall be taken of the
val ue of any fistures and fittings contained or situated in or upon any

l and or building."

We nmay nention here that these bye-laws were challenged as ultra-vires the
del egated powers of |egislation of the Corporation By a judgnment in Del hi
Urban House Omer’s Welfare Association and Anr. v Union of India and Os.,
60 (1995) DLT 644 a Division Bench of the Del hi Hi gh Court held that the
expl anation to bye-law 3(1)(a), bye-law 3(1)(c)(ii) and bye-law 3(1 )(e)
were bad and they were struck-down. The Del hi Munici pal Corporation carried
an appeal to this Court and by a judgnment in MCD v. Delhi Urban House
Owmner’s Welfare Association, [1997] 8 SCC 335 this Court reversed the
judgnent of the Division Bench of the Del hi Hi gh Court except to the extent
the chal | enge was given up by the Corporation. Consequently, 't he judgnent
of the H gh Court declaring the provisions of bye-law 3(1)(c)(ii) and 3(I)
(e) of the rateable value bye-laws as invalid remins unaltered

Rat eabl e Val ue

The Concept of a "rate" has to be kept in focus in older to understand the
meani ng of the expression "rateable value", as generally understood in law,
subj ects to changes nmade in any |ocal enactnments In Patel Gordhandas

Har govi ndas v. Munici pal Conm ssi oner, Ahnedabad. [1964] 2 SCR 608 this
Court exam ned the history and practice of rates in England and under

I ndian | egislation and noticed that the word "rate" was used as meani ng a
tax for local purposes inposed by |local authorities. The basis of the tax
was annual value of the land or building on or in connection with which it
was i nposed, arrived at in one of the three ways indicated in the judgnent.
Legi sl atures being creatures of habit, the use of the word "rate or

equi table value" in nunicipal laws definitely suggests that it was that
particul ar kind of tax which in legislative history and practice was known
as a "rate" which the nunicipality could inmpose and not any other kind of
tax. After referring to a nunber of English authorities, it was enphasized
that "rate" could be levied only for beneficial occupation-and the rateable
value had to be arrived at by one of the three nodes nanely :-

(a) actual rent fetched by Iand or building where it is actually let,

(b) where it is not let, rent based on hypothetical tenancy,
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particularly in the case of buildings, and

(c) where either of these two nodes is not avail abl e, by val uati on based
on capital value formwhich annual value has to be found by applying a
sui tabl e percentage which may not be sanme for |ands and buil di ngs.

This Court also exam ned the legislative history and practice in India by
referring to be a nunber of nunicipal |egislations and concluded that the
"rateabl e value" contenplated in the nmunicipal |egislations was based on
the same concept.

Cont enti ons

The first contention of the appellants before us is that the Corporation
has no power to levy property tax by including within the rateable value
anything other than what is expressly permtted by the Act and nust, in

doi ng so, exclude what is expressly excluded by the Act.

In Haji Dawood v. WMunicipal Conm ssioner. City of Bonbay, AIR (1922) Bom
386 the question had arisen before the Bonbay H gh Court as to whether, in
the case of a building fitted with electric fittings and fans, bath tubs
and | avatories, deduction could be allowed for the reasonable cost of bath
tubs and | avatories and electric lights and fans for working out the

rat eabl e val ue. The H gh Court was of the opinion that the baths and

| avat ori es were undoubtedly annexed to be freehold, as also electric
fillings, except perhaps such fittings as are attached with plugs in the
wall. It was also held that wi thout these conveni ences the prem ses would
be not |let unless perhaps a tenant were found to take the prenises on a

| ong | ease on favourable terns on the understandi ng that he should put up
such fitting himself Wth regardto the electric fittings and fans it was
urged that they should be treated as "machi nery” under section 154(2) of

t he Bonbay Munici pal Corporation Act, 1888 (hereinafter referred to as "the
BMC Act") and their cost was |liable to be excluded for rateable val ue of
the building. This contention was sumuarily rejected by the H gh Court by
observing : -

"But we have not been referred to any authority under which it is said that
electric fittings in a residence conme within the term’nmachinery". It seens
to ne that when electric fittings are installed by a I'andl ord they becone
part of the prem ses and so are necessary for the user of the prenises by
the tenant."

On this reasoning, the reference was answered agai nst the owner of the
bui | di ng by hol ding that no deductions could be allowed for the aforesaid
items while conputing the rateabl e val ue.

I n Poona Muni ci pal Corporation v. Shankar Ramakrishna Jabade, (1957) LX
Bonbay Law Reporter 25, the questions arose once agai n before the Bonmbay
High Court. This tinme it was the case of a cinena theatre which was fitted
with articles of furniture, nostly chairs, intended to be used by the

audi ence. Considering the case under the provisions of the Bonbay

Provi nci al Munici pal Corporations Act, 1949, (for short "the BPMC Act") the
Bonbay Hi gh Court considered the definitions of "rateable value", "land and
"bui | di ng" under the Act. The contention urged was that furniture in the
theatre falls either within the definition of "building" or within the
definition of "land". Particularly, it was urged that if anything was
attached to the earth and something was fastened to that thing, then that
thing clearly becone "land" |ooking to the | anguage used. "Land" was
defined in section 2(30) of the Act as including which is being built upon
or is built upon or covered with water, benefits to arise out of |and,
things attached to the earth or permanently fastened to anything attached
to the earth and rights created by | egislative enactnent over any street.

Rej ecting the contention as untenable the H gh Court held that if such a
contention were to be accepted, then the expression building" would becone
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conpl etely superfluous. In the Act the |egislature had drawn a distinction
between "l and" and "buil di ng" and defined the two expressions separately,
whi ch went to show that different connotations were intended to be given to
these expressions. The Court al so expl ained the purpose of these two
definitions by saying "when you are dealing with a structure, you rmust turn
to the definition of "building” in order to find out whether that structure
or anything in that structure falls within the definition of building. Wen
there is no building or no structure, then undoubtedly you turn to the
definition of "land" and even when you have a building and | and, the
Legi sl ature has distingui shed between a structure standing on the |Iand and

the Iand under structure.” It was held that these definitions are nmateria
for various purposes and the taxing authority cannot turn to the definition
of "land", if it falls to bring the case within the definition of

"building", when it is dealing with a structure, and what is contained in
that structure. The High Court laid dowmn two tests, nanely, (1) the nature
and extent or degree of annexation to the property and (2) the object,

i ntention or purpose of the annexation. Since the facts were not clear, the
case was renmanded back to the | ower appellate court for deciding the
factual matrix.

In Pragati Builders (supra) it was held as under :-

"21. We can cull fromthe above discussion the follow ng points which are
to be kept in mnd while determning the rateable value of a building

(a) Has the machinery installed in a building becone part of the said
bui | di ng on account of sonme degree of ‘annexati on?

(b) I's the said machi nery so annexed to the building for its better
enj oyment and enhancenent of its utility?

(c) Whet her any hypot hetical tenant woul d be ready to occupy the said
building with all its available facilities and anenities?
(d) VWhat reasonable return-a tenant woul d be called upon to pay on the

total investment of the owner for raising such a building along-with al
its annexures and fixtures so as not to exceed its standard rent?

22. It can be safely concluded fromabove that in case a nachinery is so
annexed to the building that it has becone a part thereof, and it is
therefore its better enjoynent, in that eventually it is to be taken into
account for the determ nation of its rateable value W are thus of the
view, fromthe conspectus...of the above authorities that alift is very
much a part of the building and thus is to he taken into account for fixing
the rateable val ue."

The appel |l ants urged before the Full Bench of the H gh Court that Pragati
Bui | ders (supra) has not bestowed sufficient and requisite attention to the
judgrment of this Court in New Manek Chowk (supra). and Hi ndustan Lever Ltd.
(supra). The Full Bench dism ssed the contention by taking the view that,
because the | egislative provisions considered in the said two judgments
were different, the ratio of those two cases has no application. Counse
for appellants have contended that this reasoning of the Full 'Bench is
incorrect. They urged that the Legislative provisions considered by this
Court in the aforesaid judgnments were in effect pari materia and there is
no reason why the law laid down by this Court in the said two judgnents
shoul d not apply.

New Manek Chowk (supra) arose under the provisions of the BPMC Act. The
Corporation was entitled under Section 249 to |evy a property tax which was
defined as "tax on the buildings and lands" in the said Act. Section 254
thereof defines "rateable value" as the value of any building or land fixed
under the provisions of the Act for the purposes of assessnment of the
property taxes. Under Section 453 of the Act the rules in the schedul e as
amended fromtine to tinme shall be deened to be part of the Act. The
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rel evant taxation rules were prescribed in Chapter VIII of the Rules. Under
Rule 7(2) all plant and machi nery contained or situated in or upon any

buil ding or land and bel onging to any of the classes specified fromtine to
time by public notice by the Commi ssioner, with the approval of the
Corporation, shall be deened to formpart of such building or Iand for the
purpose of fixing the rateable value thereof under sub-rule (1). But save
as aforesaid, no account shall be taken of the value of any plant or

nmachi nery contained or situated in or upon any such building or |and.

In our judgnent, the | anguage of sub-section (3) of section | 16 of DMC Act
is pari-materia with rule 7(2) under the BPMC Act, 1949 The contention was
that sub-rule (2) of Rule 7 was beyond the |egislative conpetence of the
State as the State could not levy a property tax on plant and machinery in
the guise of |levying taxes on | ands and buildings. It was al so urged that
the power given to the Conm ssioner to notify and nachinery or class of
machi nery upon which it would be treated as part of the building was
uncanal i sed, arbitrary and invalid on account of excessive del egation of
power. Wth regard tothe first contentions, this Court held that Courts
can |l ook intolegislative practice (see in this connection Ralla Ramv. The
Provi nce ‘of “East Punjab - (1948) FCR 207. The Court then referred to a

| arge nunber of munici pal Acts passed by different Legislatures after 1935
to show that plant and machi nery were excluded fromthe purview of such
taxes. The different nunicipal |egislations noticed were : -

Punj ab Municipal Act, 1911, s.3(l1);

The Madras Act |V of 1884, s.65(2);

Madras District Municipalities Act, 1920 s. 82(2) proviso (b);

The Patna Munici pal Corporation Act, 1951, s. 130(3)

The Bonbay District Municipalities Act, 1911, s.3(l 1);

The Bonbay Muni ci pal Boroughs Act, s.3(1);

The Bonbay Munici pal Corporations Act, 1888, s. 154(2);

The Cal cutta Municipal Act, 1899, s.151 proviso; and

The Central Provinces and Berar Minicipalities Act, 1922 s. 73 proviso.

This Court also noticed the English Rating and Val uation Act, 1925 in which
Section 2(1) gives the power to levy a consolidated rate and sub-section
(3) thereof states that the rate shall be at a uniformanount per Pound on
the rateabl e value of each hereditanment of the area. Section 24(1) of that
Act provides that plant and machinery in or on the hereditanment as bel ongs
to any of the classes specified in the Third Schedule to the Act shall be
deened to be a part of hereditanment.

This Court’s attention was also drawn to a nunber of sections of BMC Act

whi ch went to show that "land" in those sections was clearly not neant to

i ncl ude the plant and nmachi nery situate thereupon. Though it was contended
for the Corporation that the distinction had been practically elimnated in
Engl and, this contention was rejected by this Court observing "It wll
therefore be noticed that the rateability of the plant and machinery
depended on judicial decisions as to the neaning of the word "land". There
is no reason why we shoul d accept those decisions as to what was
conprehended by the term"land" when we find in our statutes plant and
machi nery bei ng excl uded there- from™

It was held that Rule 7(2) framed under the BPMC Act, 1949 was beyond the
| egi sl ati ve conpetence of the State. The Court al so accepted the second

contention that the rules suffers from another defect that is does not |ay
down any principle on which nachinery is to be specified by public notice
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by the Comm ssioner to be deenmed to formpart of the building for the
purpose of fixing the rateable value. It was pointed out that the
specifications of the classes was done tinme to tinme by the Conmi ssioner
with the approval of the Corporation irrespective of the question as to
where they are to be found. It, therefore, depended on the arbitrary wll
of the Conmm ssioner as to what machi nery he woul d specify and what he woul d
not. Mreover, he was the only person who coul d exam ne this question
There was no right of appeal fromany specification made under sub-rule (3)
of rule 7 except that the Commi ssioner was to act under the directions of
the Standing Committee. For all these reasons it was held that sub-rule (3)
of rule 7 was invalid on account of excessive del egati on of power by

| egi sl ature.

The Full Bench of the Del hi- H gh Court has brushed aside the judgnent in
New Manek Chowk (surpa) by the foll owi ng observation -

"23. However, in the instant case the Comm ssioner is not the only person
who can determ ne, as to whether any plant and machi nery contai ned or
situated i'n or upon-any |and or building and belonging to any of the

cl asses specified fromtine to tine by public notice shall be deenmed to
formpart of the land or building but therefore he was required to obtain
the approval of the Standing Committee. Thus, it cannot be said that wholly
ungui ded and uncanal i zed power was conferred upon a statutory authority.”

In our considered view, the distinction drawn is hardly valid. Wile in the
case of the DMC Act, the Commissioner is required to obtain the approval of
the Standing Committee before notifying any plant or machi nery under sub-
section (3) of section 116, under the BPMC Act, the Comm ssioner has to do
it with the approval of the Corporation, which means al nost the sane thing.
If the del egated power was treated as whol | y unguided and uncanal i zed under
BPMC Act, we fail to see why it should not be so under the DMC Act al so. W
are, however, not inclined to accept the contention of |earned counsel for
the appellant that section 116(3) is beyond the |egislative conpetence of
the Legislature for the reason that the DMC Act is not result of exercise
of the legislative powers relatable to List Il of the VIIth Schedul e of the
Constitution by the State Government, but is enacted by Parlianent in
exercise of its powers referrableto List 1, of Seventh Schedul e of the
Constitution.

Turning to H ndustan Lever (supra) it appears-to us that the reasons given
by the Full Bench of the High Court for holding that this judgnent does not
apply, are also not valid. Hi ndustan Lever (supra) was a case under BMC
Act, 1888. The dispute was with regard to the rateable val ue of a building
which was centrally air conditioned. The AC Pl ant was so-designed as to
have the whole of the building centrally air-conditioned. For this purpose
a provision was nmade for concrete cooling towers on the terrace and stee
pi pes had been laid tio ensure the circulation of the cooling water from
the tower to ground floor and then back to the tower. The Corporation was
of the view, and the H gh Court held, that the cost of air conditioning
machi nery and the cost of false ceiling had to be included as cost of
construction for arriving at the rateabl e value. This court nade a
categorical finding that there was no nanner of doubt that the air-

condi tioni ng machi nery had been installed for the purpose of better
enjoyment of the building itself, increasing its utility.

Section 154(1) and (2) of the BMC Act, 1888 read as under :-

"154(1) in order to fix rateable value of any building or |and assessable
to a property-tax there shall be deducted fromthe anmpbunt of the annua
rent for which |and or building m ght reasonably be expected to let from
year to year a sumequal to ten percent of the said annual rent and the
sai d deduction shall be in lieu of all allowances for repairs or on any
ot her account what soever.

(2) The value of any machinery contained or situated in or upon any
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buil ding or land shall not be included in the rateable value of such
buil ding or land."

The appel |l ant there contended that the value of the air-conditioning

machi nery including the cost of false ceiling had to be excluded fromthe
cost of the building conputation of rateable value in accordance with sub-
section (2) of Section 154 of the BMC Act. It was contended specifically by
the Corporation that as nachi nery had been enbedded in the building it
became an integral part of the building and that its cost should not be
excl uded under sub-section (2) of Section 154. A | arge nunber of
authorities as well as the provisions of Section 3 of the Transfer of
Property Act were relied upon by the Corporation. This Court, after
noti ci ng Poona Munici pal Corporation (supra), (vide para 9) observed : -

"When the | egislature sought to exclude the value of machinery of the type
mentioned in sub-section (2) fromformng a pan of rateable value, some
nmeani ng has to be ascribed to the provision, otherwise the intention of the
| egi sl ature would get frustrated. W therefore, state that the fact that a
machi nery ‘gets enbedded to a building or becomes an integral part or it has
no rel evance while deciding the question of applicability of the exenption
provi si on."

Again (para 11) it was observed : -

"According to us, this dischotonmy may not be applied (o Section in 154(2),
as it could not have been intended by the legislature that, say, only
unenbedded air-conditioners used for cooling a building would get the
exenption, but not if the apparatus gets enbedded and central air-
conditioning is provided in the building. In any case, as we are concerned
with a taxing provision, an interpretation beneficial to the assessees, in
case two interpretations be reasonably possible, has to be given. This is a
wel | -settled position in |aw"

Finally, this Court held that the High Court erred in law in not excluding
the cost incurred on the air-conditioners and false ceiling and directed
exclusion of the same for the purpose of working out the rateable value

Thi s judgnent too has been given short shrift by the Full Bench of the
Del hi Hi gh Court. The Hi gh Court side stepped H ndustan Lever Linited
(supra) by observing

"The said decision, therefore, again has no-application-in the instant case
having regard to the fact the interpretation of the expression "l and"
buil ding etc. of the DMC Act and BMC Act were different."”

We regret we are unable to subscribe to the view of the Full Bench of the
Hi gh Court. As to the construction of Section 116(3), the reasoning given
by Chief Justice Chhagla in Poona Minicipal Corporation (supra) and the
reasoni ng in Hi ndustan Lever (supra) appeals to us. The Full Bench has laid
great enphasis on the definition of 'land under section 2(24) ol the Act
whi | e approving the reasoning given in Pragati Builders (supra). <\s

poi nted out by the Bonbay Hi gh Court, in Poona Minicipal Corporation
(supra), if such a wi de nmeaning were to be given to "land" defined in
Section 2(24) of the Act, Section 2(3) defining "building" would be wholly
rendered otiose. W agree with the reasoning of Chhagla, C J., as to the
respective functions of the two definitions, and the observations nade in
this regard, which we have quoted earlier

In our judgnent, the Full Bench of the High Court fell into error in not
keeping in mnd the respective functional roles of the definitions of
"land", "building" and "prem ses" and conceptually allowing themto
overl ap

In any event, it cannot be forgotten that Section 116 itself indicates, in
terns, how the rateable value of |and and buil ding assessable to the
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property taxes is to be determ ned. Sub-section (3) of Section 116 | ays
down the general rule that no account shall be taken of the value of any
pl ant or machinery in or upon any |and or building subject only to the one
exception nanely that if such plant or machinery has been notified by a
public notice by the Conm ssioner, with the previous approval of the
Standing Commttee, then it shall be deenmed to forma part of such |and or
buil ding for the purpose of determi nation of the rateable value. The words
used in sub-Section (3) of Section 116 of the DMC Act are "land" or
“"bui l ding". Hence, the principle of interpretation evolved in Poona
Muni ci pal Corporation (supra) was very nuch rel evant and applicable. In any
event, the definition of "prem ses" was wholly irrelevant for
interpretation of sub-Section (3) of Section 116.

The | egi sl ative history unm stakably points towards out to this manner of
interpretation. Legislation, |ike history, has the habit of repeating
itself. Legislative practice, which was noticed by this Court in New Manek
Chowk (supra), showed that both.in England and in India nunicipa

| egi slation had uniformy tended to exclude the cost of plant and machinery
for the purpose of conputation of rateable value of land or building

subj ect . tio exceptions nade by statute, exanples being sub-sections (3) of
Section 116 of DMC Act, Section 154 (2) of the BMC Act, Rule 7 (2) nade
under the BPMC Act, 1949 and sinmilar statutory provisions. The Full Bench

| aid great enphasis on the word "prem ses” used in the Act and the enl arged
meani ng given to the termunder the 1994 bye-laws. In the first place,
"rateabl e value" is defined in Section 2(47) as the value of any "land" or
"bui | di ng" fixed in accordance with the provisions of the Act and the bye-
| aws nade there under for the purposes of assessnment to property tax.
Section 2 (47) does not even nmake a reference to "premises". It is true
that the expression "prenises"” is defined in Section 2 (38) as inclusive of
any fittings affixed to-a building for the nore beneficial enjoynment

t hereof. Even assum ng the contention which appealed to the Hi gh Court to
be correct, we nust reconcile the definition of the term"premni ses" in
Section 2 (38) with the express words used in sub-section (3) of Section
116 of the Act. Learned counsel for the appellant is, therefore, right in
his contention that whatever be the anplitude of the expression "prem ses
or the expression "fittings" used in clause (b) of Section 2 (38) of the
Act, it cannot include plant or nachinery which have been expressly

excl uded under Section 116 (3), except to the extent it is notified. This
contention appears justified, on principle and precedent, and deserves
accept ance.

We are unable to accept the view of the High Court that the notification
dat ed 23.10.1989 was i ssued by the DMC ex-nmmjori cautela, nor are we in
agreenment with its viewthat lifts and air-conditioners are not plant or
machi nery, but fittings and fixtures. W also cannot accept the view that a
[ift being permanently enbedded in the "land"' duly fornms parts of
"bui |l di ng" for conputation of rateable value of the building. In our view,
lifts and air-conditioners are neither fittings, nor fixtures, but are
"plant’ and 'nachinery’ . The concept of rateable value, as generally
under st ood, does not admt the inclusion of the cost of such plant or
machi nery in the conputation of the rateable value of the building. The

| egi sl ature has, therefore, nade a specific provision that if their cost
has to be included, a previous notification has to be issued under sub-
section (3) of Section 116. This was purportedly done by the notification
dated 23.10.1989 and, if at all valid, it would becone operative fromthe
said date and not fromany date earlier

The Hi gh Court also seems to have lost sight of the fact that the
Expl anation Il of 1994 bye-laws was struck down by the High Court and its
invalidity was upheld by this Court.

The | earned counsel for the respondent advanced before us the sane
argunent s which appealed to the Full Bench. He contends that whatever night
have been the situation in 1888, Municipal Legislation nust be
progressively interpreted. Wth the concept of ’'plant’ and ’nachinery’
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under goi ng changes, as a result of series of rapidly advanci ng tachnol ogy,
the rateable value of a "building’ or 'prem ses’ to the owner nust be taken
to be letting return inclusive of all plant or machi nery contained therein
since ultimately such plant or machinery is intended for the beneficia

enj oyment of the tenant. Learned counsel al so contended that the conmon | aw
principle, and the principle under Section 3 of the Transfer of Property
Act, as to what is 'land’ has been applied under the DMC Act which is

hi ghl i ghted by Explanation Il to section 3 (1) (e) of 1994 bye-laws. The
contentions do not appeal to us. First, we nust interpret the |legislation
by reading the words in the statute. Secondly, Section 116 (3) takes care
of the progressive concepts by vesting the Conm ssioner with the power to

i ssue the requisite notification to include newer machinery within the
ambit of 'land’ or 'building . Lastly, the said explanation is no |onger
alive and has been set aside by this court.

In the result, we accept the contention of the |earned counsel for
appel l ants and hol d cost of plant and nachinery situate in or upon any |and
or building cannot be-included in the conputation of the rateable val ue of

| and and building unless a valid notification contenplated by sub-section
(3) of section 116 has been issued.

The next question that arises for our consideration is whether, follow ng
the reasons given by this Court in New Manek Chowk (supra), it can be held
that sub-section (3) of Section 116 is invalid for excessive del egati on of
| egi sl ative powers /as it vests arbitrary and ungui ded discretion in the
Conmi ssi oner to declare any nachinery situated in or upon a | and or

buil ding to be deened to formpart of the I and and building for the purpose
of determining the rateable value thereof. According to | earned counsel for
the appell ant, the reasons given by this Court in New Manek Chowk, (supra)
for striking down Rule 7(2) framed under the BPMC Act, 1949 as invalid on
account of excessive delegation of power of legislature equally apply to
sub-section (3) of Section 116.

For the respondents, however, it is contended that as |ong as guidelines
for exercise of delegated power are discernible in the statute, it cannot
be held to be unconstitutional, however skeletal the parent |egislation my
be. Qur attention was drawn to the judgnents of this Court in J.
Javalalitha v. Union of India and Anr., AIR (1999) SC 1912 and Ki shan
Prakash Sharma and Ors. v. Union of India and Ors., [2001] 5 SCC 212.

Learned counsel for respondents contends that readi ng the provision of the
D.MC. Act, particularly the definition of the expression ’'|and
"building’, 'premses’, 'rateable’, it is clear that the excl usion
contenpl ated by sub-section (3) of Section 116 of the Act can only be of
such item which could not normally be included in the concept of land or
bui | di ng. Hence, the Conmi ssioner’s power to notify plant or Machinery
under Section 116(3) mnust be read as extending only to such things of the
sane nature as would fall within the definition of "land" as defined in
Section 2(24) of the Act. He, therefore, contends that there i's thus
sufficient guideline indicated in the statute itself and, therefore, the
constitutionality of the statute nust be uphel d. Despite anxiously scanning
the provisions of the statute, we hardly find any such guidelines therein
The contention of the | earned counsel for the respondent that the statute
i ndi cates the guidelines, nanely, that the Comm ssioner’s power to notify
under Section 116(3) is only in respect of things which are of the sane
nature as would fall within the anmbit of expression "land", as defined
under Section 2(24), appears to be a classic case of post hoc ergo propter
hoc obvi ously, the power given to the Comm ssioner under sub-Section (3) of
Section 116 is intended to be exercised only in a case where the plant or
machi nery does not fall within the anbit of the expression ’land or
"building’ as defined in the Act. It is only in such cases that the
guestions of exercise of the discretion on the part of the Commi ssioner
arises. Thus, the so called guideline is wholly chinerical

It is urged by the appellants that there is hardly any distinction between




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 13 of

14

the situation envisaged by this Court in New Manek Chowk (supra) and the
one before us. The vice discovered by this Court in Rule 7(2) franmed under
the BPMC Act, 1949 equally affects Section 116(3) of the D MC Act.

The second reasoning on which this Court in New Manck Chowk (supra) struck
down a simlar delegated |egislative power of the Comm ssioner under Rule 7
(2) of the BPMC Act, 1949 is equally true. Apart fromthere being no
guidelines in the statute, the exercise of discretion by the Conm ssi oner
is not subject to any appeal to a higher authority. Learned counsel for the
respondent points out two circunstances, nanely, that the discretion can be
exercised only with the approval of the Standing Conmmittee and Secondly,
that the rateable is subject to an appeal under the statute. | rue, both
these facets are present in the inmpugned statute. Unfortunately for the
respondents both these facets were al so extant, considered and held

i nconsequential in New Manek Chowk (supra). There also the discretion of
the Conmi ssi oner was exercisable with the approval of the Corporation and
the rateabl e val ue-was subject to an appeal. In any event, as this Court
poi nt ed out, al though there nay be an appeal provided against the

det erm nati on-of the rateable value, there is no provision in the statute
for an appeal against inclusion of any plant or machinery within "l and" or
“"bui | di ng" for-determ nation of the rateabl e val ue.

In the very judgnent cited by the | earned counsel for respondent, Kishan
Prakash Sharma and Ors. (supra). It is observed in paragraph 18 as follows

"So far as the delegated | egislation is concerned, the case-law will throw
[ight as to the nanner in which the sanme has to be understood and in each
gi ven case we have to understand the scope of the provisions and no uniform
rule could be laid down. The legislatures in1ndia have been held to
possess w de power of legislation subject, however, to certain [imtations
such as the | egislature cannot del egate essential legislative functions

whi ch consist in the determ nation or choosing of the legislative policy
and of formally enacting that policy into a binding rule of conduct. The

| egi sl ature cannot del egate uncanalised and uncontroll ed power. The

| egi sl ature nust set the limts of the power del egated by declaring the
policy of the law and by |aying down standards for gui dance of those on
whom t he power to execute the law is conferred. Thus the delegation is
valid only when the |egislative policy and guidelines 'to inmplement it are
adequately laid down and the del egate is only enmpowered to carry out the
policy within the guidelines |aid down by the |egislature. The |egislature
may, after |aying down | egislative policy, confer discretion on an

adm ni strative agency as to the execution of the policy and leave it to the
agency to work out the details within the framework of the policy. Wen the
Constitution entrusts the duty of |law making to Parliament and the

| egi slatures of States, it inpliedly prohibits themto throw away that
responsibility on the shoul ders of some other authority. An area of
conprom se is struck that Parlianment cannot work in detail the various
requirenents of giving effect to the enactnment and, therefore that area
will be left to be filled in by the del egatee. Thus the questions is

whet her any particular legislation suffer from excessive del egati on and in
ascertaining the same, the scheme the provisions of the statute including
its preanble and the facts and circunstances in the background of which the
statute is enacted the history of the legislation, the conplexity of the
probl ens which a nodern state has to face, will have to be taken note of
and if, on a liberal construction given to a statute a legislative policy
and guidelines for its execution are brought out, the statute, even if
skeletal, will be upheld to be valid but this rule of liberal construction
shoul d not be carried by the court to the extent of always trying to

di scover a dormant or latent legislative policy to sustain an arbitrary
power conferred on the executive.

The observations nade in the judgnment of this Court in Patel Gordhandas
Har govi ndas (supra) and the | egislative practice highlighted therein becone
very relevant in the context of interpretation of the provisions of the
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statute inpugned before us. Applying the test |laid down in the judgnents J.
Jaynal itha (supra) and Ki shan Prakash Sharma and Ors., (supra) we are
unable to find any | egislative guidelines upon which the Conmi ssioner’s
power under Section 116 (3) could be exercised Since the H gh Court had not
adverted to these aspects of the nmatter, we allowed this contention to be
el aborated by the | earned counsel before us. W are satisfied that the vice
di scovered by this Court in rule 7(2) of the BPMC Act, 1949 in New Manek
Chowk (supra), equally invalidates Section 116(3) of the DMC Act.

In the result, we allow the appeals and hold as under :-

(1) Sections 116(3) is declared invalid as it del egates ungui ded and
uncanal i sed | egi slative powers to the Conm ssioner to declare any plant or
machi nery as part of land or building for the purpose of determ nation of
the rateabl e val ue thereof;

(2) The cost of plant-or machinery, lifts and air conditioners fixed on
the land or building of the appellant in question shall not be liable to be
i ncl uded for the determ nation of the rateable value of the | and or
bui | di ng;

(3) The decisions in Pragati Builders (supra) and that of the Full Bench
of the H gh Court under appeal do not |lay down the |aw correctly.
Consequently, they are hereby over ruled

(4) The appeal s are accordingly all owed and i npugned judgnents of the
Hi gh Court are set aside. The inpugned assessnment orders are set aside and
remtted to the assessing authority under the DMC Act for passing orders
afresh in accordance with | aw and the observations made in the judgnent.

In the circunstances of the case, there shall be no order as to costs.




