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ACT:

Representation of the People Act (43 of 1951), ss. 53, 84
and 101- Two candi dates contesting for one seat-Court finds
successful candi date to be under statutory disqualification-
Whet her the other can be decl ared el ect ed.

HEADNOTE

The appel | ant and respondent were the contesting candidates
for a seat in the State Legislative Assenbly. The appell ant
chal | enged the respondent’s nom nation before the Returning
Oficer on the ground that the respondent was disqualified
under s. 9A of the Representation of the People Act, /1951
No general notice was given to the electorate  about the
di squal i fication. The Returning Oficer overruled the
objection and accepted the respondent’s nom nation. Af ter
the respondent was el ected, the appellant flied an election
petition in the: H gh Court, on the sane ground, but the
petition was rejected.

In appeal, this Court declared the election of the

respondent void, and on the question whether the appell ant
coul d, under |aw, be declared el ected,
HELD: The decision in Keshav Laxman Borkar v. Dr. Devrao
Laxman Anande, [1960] 1 S.C. R 902 that votes cast in favour
of the disqualified candidate woul d be deened to be thrown
away only when t he, voters had notice of t he
disqualification, and that in the absence of such notice,
there can only be fresh election is wong. That rule. was
adopted from English decisions but it is not consistent with
the Indian statute. law and is inappropriate for |Indian
conditions. [95 A-B; 96 E]

(a) Section 53 of the Act renders a poll necessary only
if there "are nore candi dates contesting the election than
the nunber of seats contested. |If the nunmber of candi dates
is equal to the nunber of seats to be filled, the Returning
Oficer shall forthwith declare all such candidate’s to be
dully elected to fill those seats. [92 D

(b) In cases falling under s. 101(b), the Act requires
nerely proof of corrupt practice and obtaining votes by the
cor r upt practice: it does not require proof that voters
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had notice of the corrupt practice. Therefore, in cases
falling under cl. (a) when there are only two candi dates for
one seat and the returned candidate is found to be under a
statutory disqualification the other may be declared el ected
under s. 84 read with s. 101 ('a), even though the voters
had no notice of the disqualification of the successfu

candi date. [96 BE]

(c) I't would be al nost inmpossible to give notice of the
disqualification to the electorate in view of the inmmense
cost involved and the general illiteracy of a large section
of voters. [95 E-F]

(d) There is no logic in the assunption that votes,
cast in favour of

person whose nom nation was accepted by the Returning

Oficer but who was really disqualified, could still Dbe:
treated as valid votes for deter-

91

m ning -~ whether ~a fresh election should be held. Vi | e

notice to voters nay have significance when there are nore
than two candidates in the field for a single seat, where
there are only two contesting candi dates and one of them is
under a statutory disqualification, votes cast in his favour
may be regarded as thrown away irrespective of whether the
voters were aware of the disqualification. [95 F-H]

Therefore, where by an erroneous order of the Returning
Oficer poll is held which, but for that ‘order, was not
necessary, the Court would be justified in- declaring the
contesting candi date el ected, who, but for
the order of the Returning O ficer would have been declared
el ect ed.

[19 C D

JUDGVENT:
ClVIL APPELLATE JURI SDI CTION: Review Petition No. 54 of
1968. (For the review of this Court’s judgnment dated July
19, 1968 in Civil Appeal No. 1705 of 1967).

B.S. Patil, M K Ramarmurthi, Vineet Kumar and Shyanal a
Pappu, for the petitioner.
S.V. @upte, S.S. Javali and B. Datta, for respondent No. 2.
The Judgnent of the Court was delivered by

Shah, J. Vishwanath Reddy was declared el ected to the
Mysore Legislative Assenbly fromthe Yadgiri constituency at
the poll held in February 1967. Nadgouda who was a
contesting candidate filed a petition before the H gh Court
of Msore for an order setting aside the election of Reddy
on the ground that Reddy was disqualified fromstanding as
a candidate for election and for an order declaring /that
he- - Nadgouda--be declared el ected. The H gh Court  rejected
the petition. In appeal, this Court held that at ‘the date
of nomination Reddy was disqualified from standing @ as a
candi dat e and passed an order on July 19, 1968 that--

" . the appeal is therefore
all owed, the election of the first respondent
is declared void. In this viewof the matter
the votes cast in favour’ of the first
respondent be treated as thrown away. As
there was no other contesting candidate we
declare the appellant (election petitioner)
el ect ed to the seat from the Yadgi ri
constituency."

Reddy then applied for review of judgment and clained,
relying upon the decision of this Court in Keshav Laxnan
Bor kar v. Dr. Devrao Laxman Anande(1l), that in t he
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ci rcunst ances of the case no order decl aring Nadgouda could
be made by this Court. This Court granted revi ew of judgnent
by order dated August 27, 1968, and the appeal is now before
us for consideration of the question whether it is open to
this Court on t he findi ng recor ded’ about t he
di squalification of Reddy to declare Nadgouda as duly
elected to the Mysore Legislative Assenbly.

(1) [1960] 1 S.c.R 902

92

Qut of seven candidates who. filed their nomination
paper s for election, five candidates withdrew their
candi dature, and Nadgouda and Reddy were the only two
candidates remmining in the field. Nom nation of Reddy was
chal | enged before the Returning Oficer on the plea that
Reddy was disqualified by virtue of s. 9A of t he
Representation of the People Act from standing as a
candidate for electionto the Msore .State Legislative
Assenbl y, but ~that ~ objection was overruled and hi s
nom nation was accepted. Reddy secured at the poll 4000
nore votes than Nadgouda and was decl ared el ect ed.

This ~Court has declared the election of Reddy void on
t he ground di squal i fi cation under s. 9A  of t he
Repr esent ati on of the People Act, and the question is no
longer in issue at this stage. The only question which
remains to be determined is whether in the events which have
transpired, Nadgouda could wunder the law be decl ar ed
el ect ed.

Section 53 of 'the Representation of the People Act
provides that if the nunber of contesting candidates is nore
than the nunber of seats to be filled, a poll  shall be
taken, and if the nunber of such candidates is equal to the
nunber of seats to be filled, the Returning O ficer shal
forthwith declare all such candidates to be duly elected to
fill those seats. "Disqualified" means "disqualified for
bei ng chosen as, and for being, a nenber of either House of
Parliament or of the Legislative Assenbly or Legislative
Council of a State": s. 7(b).  Section 9A of /the Act
provi des:

"A person shall be disqualified if, and
for so long as, there subsists a contract
entered into by himin the course of his trade
or business with the appropriate Governnent
for the supply of goods to, or for the
execution of any works undertaken, by that
Gover nment .

Expl anati on. - -
Reddy was on the finding recorded by this Court incompetent
to be chosen as a nenber of the Legislative Assenbly.
oj ection was raised before the Returning Oficer that Reddy
was disqualified, but no general notice was given to the
el ectorate about the disqualification. On the view that
Reddy was not disqualified, the Returning Oficer accepted
his nomnation and at the poll Reddy was declared duly
el ect ed.
Section 84 of the Representation of the People Act
provi des that--
petitioner nay, in addi tion to
claimng a declaration that the election of
all or any of the returned candidates is void,
claima further declaration that he hinself or
any other candi date has been duly elected."
93
Nadgouda by his election petition did make a claimthat the
el ecti on of Reddy be declared void and that he--Nadgouda--be
declared duly elected. Section 100 sets out the grounds on
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whi ch an election may be declared void, and s. 101 sets out
the grounds on which a candidate other than the returned
candidate may be declared to have been elected. That
section provides:
"I'f any person who has | odged a petition
has, in addition to calling in question the
el ection of the returned candidate, clained a
declaration that he hinself or any other
candi date has been duly elected and the High
Court is of opinion-

(a) that in fact the petitioner or such
other candidate received a mgjority of the
valid votes; or

(b) that but for the votes obtained by the
returned ~candidate by corrupt practices the
petitioner or such other candidate would have
obt ai'ned a mpjority of the valid votes,
the H gh Court 'shall after declaring the
el ection of the returned candidate to be void
declare the petitioner or such other candidate
as the case may be, to have been dul y
el ected.”

The expression "valid votes" used in s. 101 has not been
defined in the Act. But this Court has held in Keshav
Laxman Borkar’'s case(1) that a candi date whose nonination
paper is accepted after scrutiny, is a validly noninated
candidate "at least for the purpose of receiving votes at
the election", and that the candi date nust be treated as a
person for whomvotes could be given. The Court on that
view held that where there are only two candidates. for a
seat and the election of the candidate declared elected is
set aside on the ground that he was disqualified the
def eated candidate cannot be declared el ected, and there
must be a fresh election. In the opinion of the Court the
votes cast in favour of the disqualified candidate cannot be
said to be thrown away unless thereis a "special pleading"
that certain voters had cast their votes with the know edge
or notice that the candidate for whomthey had voted was not
eligible for election, and they had deliberately thrown away
their wvotes in favour of the disqualified person: “in the
absence of such a plea it cannot be said that the votes cast
in favour of a person who was by l|aw disqualified from
bei ng nom nated, but who was in fact noni nated, were thrown
away. In the Court’s view a defeated candi date out of the
two who contested the el ection my be decl ared elected under
s. 84 read with s. 101 of the Act, if he proves that the
voters had notice of the disqualification of the ~“successfu

candi dat e. Correctness of this viewis challenged before
us.

[1960] 1 S.C. R 902.

94

The rul e enunciated by this Court was apparently adopted
from certain cases decided by the Courts in t he
United .Kingdom In Drinkwater v. Deakin(l) it was held that
bribing by a candidate at an election, though it renders his
election void if he be found guilty of it on petition, does
not incapacitate the candidate at that election in the sense
that the votes given for himby voters with know edge of it
will be thrown away, and that no disqualification arises in
that sense of the termuntil after the candidate has been
found guilty of bribery on petition, and consequently, the
petitioner was not entitled to the seat.

In Hobbs v. Mrey(2) at a nunicipal election a person
who had an outstanding contract with a municipality was
nom nated as a candi date and was declared duly el ected. The
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defeated candidate then clainmed the seat on the plea that
the successful candidate was disqualified.. It was held that
the nom nation of the successful candidate was invalid, and
as the defeated candidate did not allege any notice to the
el ectorate of the disqualification of the successfu

candi date, the votes given for himcould not be treated as
thrown away, and the defeated candidate was not entitled to
claimthe seat.

In Beresford Hope v. Lady Sandhurst(3) it was held by
the Court of Appeal that an ’'election of a woman candi date
to a county council under the Local Government Act, 1888,
being void, the defeated candidate could be decl ar ed
el ected, because it was comopbn knowl edge that wonen are
i ncapacitated from bei ng el ected nenbers of a county counci
and the votes given to the woman candi date were thrown away.

In a recent judgnment of the Court of Appeal in Re.
Bri st ol South East Parliamentary Election(4) at t he
parliamentary election Wdgwod Benn was declared duly
el ected nmenber of the Parliament. . Prior to that date St
Clair a ' contesting candidate had sent out notices to al
persons entitled to vote stating that by reason of his
status as a peer of the United Ki ngdom Wedgwood Benn was
di squalified frombeing elected a nenber of Parlianent and
that all votes given for himwuld be throwmm anay and, be
null and void. Sim'lar notices were published in the
newspapers circulating in the constituency and were posted
at the entrance to. polling stations.  The Court of Queen's
Bench held in that case that the facts which in aw created
the incapacity of Wedgwood Benn-to be elected a nenber of
Parliament were known to the electors before they cast their
votes, and the Court was bound to declare that the votes
cast for the successful candidate had been thrown away. The
petitioner (defeated candidate) was accordingly ‘declared
duly el ected.

(1) [1874] L.R 9 Court of Common - Pleas 626. (2)
[1904] 1 K. B. 74.

(3) [1889] 23 QB.D 79. (4) [1961] 3 A
E. R 354.

95

The cases decided by the Courts in the United ~Ki ngdom
appear to have proceeded upon some general rule of  election
| aw that the votes. cast in favour of a person who is found
di squalified for election my be regarded as thrown away
only if +the voters had notice before the poll~ of the
di squalification of the candidate.

But in our judgnent the rule which has prevailed in the
British Courts for a long time has no application in our
country. Section 53 of the Representation of the People. Act
renders a poll necessary only if there are nore  candi dates
contesting the election nan the nunber of seats contested.
If the nunmber of candidates validly nomnated is “equal to
the nunber of seats to be filled, no poll is necessary.
VWere by an erroneous order of the Returning Oficer  pol
is held which, but for that order, was not necessary, the
Court would be justified in declaring those contesting
candi dates el ected, who, but for the order, would have been
declared elected. The rule enunciated by the Courts in the
United Kingdom has only the nerit of antiquity. But the
rule cannot be extended to the trial of disputes under our
election law, for it is not consistent with our statute
law, and in any case the conditions prevailing in our
country do not justify the application of that rule. |If the
rule is applied in our country, the provisions of s. 84 read
with s. 101 (a) would practically be nugatory. Apart from
the inmmense cost of intimating each voter in the vast
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el ectorate in the constituencies the rule that a defeated
candidate may be declared elected only if he pleads and
proves that the voters had notice of the disqualification
woul d render the exception in the context of prevailing
illiteracy and ignorance of |arge sections of the electorate
in our country, a dead letter. A very |large percentage of

the electorate in our country is, unfortunately illiterate
and sections thereof not infrequently speak a |anguage
different fromthe | anguage of the ngjority. It would be
wel | ni gh impossible to give .information of t he

di squalification of a candidate in a medium which the
illiterate electors understand. W are again unable to see
any logic in the assunption that votes cast in favour of a
person who is regarded by the Returning Officer as validly
nom nated, but who is in truth disqualified, could still be
treated as valid votes. for the purpose of deternining
whether a fresh election should be held. When there are
only two contesting candi dates, and one of themis under a
statutory disqualification, votes cast in favour of the
di squalified candidate nay  be regarded as thrown away,
i rrespective —of whether the voters who voted for him were
aware of the disqualification. This is not to say that
where there are nore than two candidates in the field for a
single seat, and one alone is disqualified, on proof of

di squalification all the votes cast in his favour wll be
di scarded and the candi date securing the next highest nunber
of votes will be declared elected. |In such a case, question
of notice to the

96

voters nmay assune significance, for the voters may not, if

awar e of the disqualification have vot ed for the
di squal i fi ed candi dat e.

The view that we are taking is consistent with the
implication of d. (b) of s. 101. Wien in an election
petition which conplies with s. 84 of the Act it is found at
the hearing that sone votes were obtained by the returned
candidate by corrupt practices, the Court 1is bound to
declare the petitioner or another candidate elected if, but
for the votes obtained by the returned candi date by corrupt
practice, such candidate woul d have obtained-a majority of
vot es. In cases falling under cl. (b) of s. 101 the Act
requires nmerely proof of corrupt practice, —and obtaining
votes by corrupt practice: it does not require proof that
the voters whose votes are secured by corrupt practice had
notice of the corrupt practice. |f for the application of
the rule contained in cl. (b) notice to, the voters-is not a
condition precedent, we see no reason why it ~should be
insisted upon in all cases under cl. (a). The votes
obtained by corrupt practice by the returned  candidate,
proved to be guilty of corrupt practice, are expressly
excluded in the conputation of total votes for ascertaining
whether a mjority of votes had been obtained by the
defeated candidate, and no fresh poll is necessary. The
same rul e should, in our judgrment, apply when at an el ection
there are only two candi dates and the returned candidate is
found to be under a statutory disqualification existing at

the date of the filling of the nom nation paper

We are of the view that Keshav Laxamm Borkar’'s case(1)
was not correctly decided. We. therefore, restore t he
order passed by this Court by judgment dated July 19, 1968.
Reddy will pay the costs of the review petition as well as
of the appeal
V.P. S. Revi ew petition
di sm ssed

(1) [1960] 1 S.C.R 902
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