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| ncome Tax- Fal se evidence in the proceedi ngs before |ncone-
tax O ficer-For the purpose of 's. 195(1)(b) Code of Crininal
Procedure the proceedings if proceedings in a court-whether
Conplaint has to be made by the Incone-tax Oficer-Indian
I ncome-tax Act, 1922 (11 of 1922), s. 37-Code of Crimina
Procedure, 1898 (Act 5 of 1898), s. 195(1)(b)-Indian Pena
Code, 1860 (Act 45 of 1860), ss. 193, 228.

HEADNOTE

The appellant filed a crimnal conplaint against respondent
No. 2 alleging that he had committed an offence under s. 193
of the Indian Penal Code, 1860 by giving fal se evidence in
certain proceedings before the Income-tax O ficer under  s.
37 of the Indian Income-tax Act, 1922. Respondent No. 2
raised a prelimnary objection that the |earned Magistrate
coul d not take cogni zance of the said conplaint, because the
proceedings in which he was alleged to have made a false
statenent on oath were proceedi ngs before a court . within the
neaning of s. 195(1)(b) of the Code of Criminal Procedure,
1898, and since no conplaint in witing had been nade by the
court of the Income-tax Oficer the provision of S.
195(1)(b) created a bar against the conmpetence of the
appel lant’ s conplaint. On the rejection of this prelinnary
objection respondent No. 2 preferred a crimnal revision
application before the Bonmbay High Court inpleading the
State of Maharashtra as respondent No. 1. The High Court
allowed the revision application. Thereupon the appellant
appealed to this Court on a certificate issued under Art.
134(1)(c) of the Constitution.

The short question before this court was whether the
proceedi ngs before an Incone-tax Oficer under s. 37 of the
I ncome-tax Act can be said to be a proceeding in any court
within the neaning of s. 195(1)(b) Code of Crimna
Pr ocedure.
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Held (per P. B. G&jendragadkar, C J., K N Wanchoo and N
Raj agopal a Ayyangar JJ.) (i) Wiile the Incone-tax O ficer
exercises his powers wunder s. 37(1), (2) and (3), the
proceedings held by himare judicial proceedings for the
purposes of ss. 193, 196 and 228 Indi an Penal Code and the
fal se statenent alleged to have been nade by respondent No.
2 was Made in a judicial proceeding within the neaning of s.
193, Indian Penal Code.
(ii)lt is not necessary to decide the general question
whether the Income-tax Officer is a Court or not for s.
37(4) of the Incone-tax
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Act makes the proceedings before the Incone-tax Oficer
judicial proceedings for the purposes of s. 193 | ndian Pena
Code and these judicial proceedings nmust be treated as
proceedings in any court for the purpose of s. 195(1)(b)
Code of Criminal Procedure. The H gh Court was right in
allowing ‘the revision application on the ground that the
condition precedent prescribed by s. 195(1)(b) Code of
Crimnal " Procedure had not" been complied wth as no
conpl ai nt-has been filed by the Inconme-tax O ficer
Jagannath Prasad v. State of Uttar Pradesh, [1963] 2 S.C.R
850 and Puran Chand Maneklal, inre: I.L.R 38 Bom 642,
di sti ngui shed.
Per Sarkar and Das Gupta JJ. (dissenting) (i) From the
nature of functions under the various  provisions of the
I nconme-tax Act it is clear that the Incone-tax Officer is a

part and parcel of the executive organ of the State. The
fact that for carrying out sone of these executive functions
he wll have the powers as are vested in a court under the
Code of Cvil Procedure will not make hima IFinb of the

judicial organ. Neither does the fact that he is a quasi-
judicial authority nmake hima court.

(ii)!I'n Jaswant Sugar MIIs v. Lakshm Chand. [1963] Supp. 1
S.CR 242 this court has held that the Inconme-tax Officer
is not a Tribunal and therefore it i's obvious that he cannot
be a court.

(iii)To say that the legislature.in providing in s

37(4) of the Indian Inconme-tax Act that a ~ proceeding
bef ore the specifiedauthority shall be deermed to

be a judicial proceeding within the neaningof s. 193 and

s. 228 Indian Penal Code intended also to say that suchauthority
shal |l be deemed to be a court within the neaning of s. 195Code

of Cri m nal Pr ocedure would be to inpute to t he
| egi sl ature ani ntention of which it ~itself had no
know edge.

(iv)The words wused in s. 37(4) of the Incone-tax Act
furnishes no reason to alter the legal position that is
i nescapable on a consideration of the functions of the
I ncome-tax O ficer that he is not a court within the neaning
of s. 195 Code of Crimnal Procedure.

Jagannath Prasad v. State of Uttar Pradesh, [1963] 2 S.C.R
850, Punanthand Manaklal, re: 1.L.R 38 Bom 642, State v.
Nenthatid Pesvir, 57 Bom L.R 1056, Indochina Steam
Navi gation Co. Ltd. v. The Additional Collector of Custons,
[1964] 6 S.C.R 394, referred to.

JUDGVENT:

CRI' M NAL APPELLATE JURI SDI CTION: Crimnal Appeal No. 141 of
1962.

Appeal fromthe judgnent and order dated January 30, 1962,
of the Bonbay H gh Court in Criminal Revision Application
No. 1142 of 1960.
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S.V. CQupte, Additional Solicitor-Ceneral, J. B. Dada-
chanji, O C. Mathur and Ravi nder Narain, for the appellant.
702

S. K. Kapur and R H. Dhebar., for respondent No. 1.

S. T. Desai, J. L. Jain and V. J. Merchant, f or
respondent No. 2.

February 7, 1964. The Judgnment of Gajendragadkar C. J.,
Wanchoo and Rajagopala Ayyangar JJ. was delivered by
Gaj endragadkar C.J. The dissenting opinion of Sarkar and Das
Gupta JJ. was delivered by Das Gupta J.

GAJENDRAGADKAR C. J.-The short question of |aw which arises
for our decision in the present appeal is whether the
proceedi ng before an Inconme-tax O ficer under section 37 of
t he Indian Incone-tax = Act, 1922 (No. Xl of 1922)
(hereinafter called the Act) can be said to be a proceeding
in any court within the meaning of s. 195(1)(b) of the Code
of Crimnal Procedure. ~This question arises in this way.

The appellant Lalji ~ Haridas and respondent No. 2 Mili

Mani i al Kandar are businessmen and they carry oil their
busi ness " in Jammagar and Bonbay respectively. They have
known each other for several years past in the course of
their ordinary business activities. In the incone-tax

assessment proceedi ngs of the appellant for the assessnent
years 1949-50 and 1950-51, respondent No. 2 gave evi dence on
oath before the Incone-tax Officer, Ward A, Jamagar on the
4t h Decenber, 1958. /In his evidence he denied that he had a
son named N hal Chand and that he had done any business in
the name of Ms. Nihal Chand & Co. at Jammagar. Accor di ng
to the appellant, the said statenents were false to the
know edge of respondent No. 2and were made by him to
m sl ead the Incone-tax O ficer and to avoid the-incidence of
incone-tax on hinmself. As are. sult of the said false
statenments, the appellant was heavily taxed.
On the 24th Novenber, 1959, the appellant filed a crimina
conpl ai nt agai nst respondent No. 2 under section 193 of the
I ndian Penal Code (No. 452/S of 1959) in the Court  of the
Presidency Magistrate, 19th Court, Esplanades, Bombay. At
the hearing of the said conplaint, respondent No. 2 raised a
prelimnary objection that the | earned Magi strate coul'd not
t ake cogni zance of the said conplaint, because the
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proceedings in which he was alleged to have made a false
statenment on oath were proceedi ngs before a Court within the
neaning of s. 195 (1) (b) Cr. P.C., and since no conplaint
in witing had been nmade by the Court of- the |ncome-tax
Oficer before which the said proceedings were conducted,
the provisions of s. 1 95 (1) (b) created a bar against the
conpet ence of the appellant’s conplaint. The learned Presi-
dency Magi strate held that the Incone-tax Oficer was not a
Court within the nmeaning of s. 195(1) (b), Cr. P.C., and
S0, he rejected the prelimnary objection raised by
respondent No. 2.
Against the said decision of the Presidency Magistrate,
respondent No. 2 preferred a Crimnal Revision Application
(No. 1142 of 1960) before the Bonbay Hi gh Court. The State
of Maharashtra was inpl eaded as respondent No. 1 to the said
Revi sion Application. A Division Bench of the said High
Court reversed the conclusion of the Presidency Magistrate
and held that the Income-tax Oficer was a Court within the
meaning of s. 195(1) (b), C&. P.C., and so, it upheld the
prelimnary objection raised by respondent No. 2. In the
result, the conplaint filed by the appellant was ordered to
be disnmi ssed. The appellant then applied for and obtained a
certificate fromthe Bonbay Hi gh Court under Art. 134(1) (c)
of the Constitution and it is with the said certificate that
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he has brought the present appeal before us. That is how
the narrow question which arises for our decision in the
present appeal is whether the proceedi ngs before an | ncone-
tax Officer are proceedings in any Court under s. 195(1)(b),
Cr. P.C. The question thus raised is undoubtedly a short
one, but its decision is not easy, because the arguments
urged in support of the two respective constructions are
fairly bal anced and the task of preferring one construction
to the other presents sone difficulty.

The proceedi ngs before the Income-tax O ficer during which

according to the appellant, respondent No. 2 nade a false
statenment on oath, were held by the Incone-tax O ficer under
s. 37 of the Act. Section 37(1) deals with the powers of
I ncome-tax authorities and provides, inter alia, that the
I ncome-tax O ficer shall, for the purposes of the Act have
the same powers as are vested in a Court under the Code of
Cvil Procedure, 1908 (No. V.of 1908), when trying a suit
in
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respect . ‘of ~ the matters specified by clauses (a) to (d).
Section 37(2) confers upon the Income-tax Oficer certain
additional powers which canbe exercised subject to any
rules made in that behalf, provided the said Oficer is
speci al ly aut horised by the Conm ssioner in that behal f, and
in exercising these powers, the provisions of the Code of
Crimnal Procedure 1898 relating to searches apply. Section
37(3) deals with the question of inpounding  and retaining
any books of account or other documents. That takes us to
s. 37(4) which is relevant for our purpose; 'this section
provides that any proceedi ng before any authority referred
to in this section shall be deemed to be a judicia

proceeding within the neani ng of sections 193 and 228, and
for the purposes of section 196 of the Indian Penal Code.
It is thus clear that while the Incone-tax O ficer exercises
his powers under s. 37(1), (2) and (3) the proceedings held
by him arc judicial proceedings for the purposes of the
three sections of the Indian Penal Code nentioned /in sub-
section (4). Therefore, the question as to whether the
fal se statenent alleged to have been nade by respondent No.
2 was made by himat any stage of a judicial proceeding
within the neaning of s. 193 I.P.C., nust be answered in the
affirmative. That is the plain effect of s.37(4) of the
Act .

Section 193 of the Indian Penai Code. with which we -are
directly concerned in the present appeal provides for
puni shment for intentionally giving false evidence. It
consists of two parts; the first part deals, inter alia,
with false evidence intentionally given in any stage of a
judicial proceeding, and prescribes that the person - found
guilty of having given such false evidence in a judicia

proceeding shall be punished with inprisonnent of either
description for a termwhich may extend to seven years, and
shall also be liable lo fine; the second part deals wth

cases where false evidence has been intentionally given in
any other case, and it prescribes the maxi mum sentence  of
three vyears as well as fine. In other words, if the false
evidence has been intentionally given in any judicia
proceedi ng, the sentence awardabl e is higher than that where
false evidence is intentionally given in proceedings which

are not judicial. There are three explanations to s. 193.
Expln. | provides that a trial before a Court-nartial is a
judicial proceeding; expln. 2 lays down that an investi-
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gation directed by law prelininary to a proceedi ng before a
Court of Justice, is a stage of a judicial proceeding,
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though that investigation may not take place before a Court

of Justice; this explanation takes in, for i nst ance,
conmittal proceedings. Under expln. 3, an investigation
directed by a Court ,of Justice according to law, and
conducted wunder the authority of a Court of Justice, is a
stage of a judicial proceeding, though that investigation
may not take place before a Court of Justice. Thi s

expl anation covers enquiries before officers deputed by
Courts of Justice to ascertain, for instance, on the spot
the boundaries of land. It would thus be seen that having
provided for a higher sentence in regard to the offence of
giving fal se evidence in any stage of a judicial proceeding,
the three explanations of s. 193 include wthin the
expression "judicial proceeding" certain proceedings which
on a strict construction of the said expression may not have
been included under it. ~For the purpose of the present
appeal, however, the only point to notice at this stage is
that s. 37(4) ~of the Act makes a proceeding before an
I nconme-tax O ficer, held under the said section, a judicia
proceeding for the purposes of s. 193, |I.P.C. and that neans
that if —an offence of giving false evidence is proved to
have been conmitted by a person in a proceedi ng before the
Income-tax O ficer, ~he would be liable for the higher
sentence awar dabl e under the first part of section 193.

That takes us to section 195 of the Code of Crimnal
Procedure. It is well-known that s. 195 provides for an ex-
ception to the ordinary rule that any person can make a
conplaint in respect of the com ssion of an offence triable
under the C. P. C. Section 4(h) of this Code defines a
"conplaint®™ as neaning the allegation made orally or in
witing to a Magistrate, with a viewto his taking action
under the Code, that sone person, whether known or . unknown,
has conmmitted an of fence, but does not include the report of
a police officer. This definition shows that any person can
make a conpl aint in respect of the comm ssion of an offence.
Section 190 requires that the Mgistrate to whom a conpl ai nt
has been made shoul d take cogni zance of the said conplaint,
subject to the provisions of the said section. Thus, the
general rule is that any person can nmake a conplaint, ‘and s.
195 provides for an exception. Section 195(1)

134-159 S.C.-45

706

(b)with which we are concerned, provides that no Court shall
take cogni zance of any of fence puni shabl e under the sections
therein nentioned, when such offence is alleged to have been
commtted in, or inrelation to, any proceeding in any
Court, except the conplaint in witing of such Court, or of
sone other Court to which such Court is subordinate, anpbngst
the sections mentioned are sections 193 and 228 |.P.C./ The
ef fect of these provisions is that if an offence is alleged
to have been committed either under s. 193 or s. 228 |.P.C
and it appears that the said offence was committed in
relation to any proceeding in any Court, it is only if the
said Court, or the Court to which it is subordinate, nakes a
conplaint in that behalf that cognizance will be taken of
the said conplaint. A person cannot make a conplaint in
respect of the alleged conm ssion of any of the offences
specified in s. 195(1)(b); that is its plain effect.

Section 195(2) which was added in 1923 when the earlier
section 195 was substantially anmended, provides that in

clauses (b) and (c) of sub-section (1) the term"Court" in-
cludes a Cvil, Revenue or Crimnal Court, but it does not
i nclude a Registrar or Sub-Registrar under the Indian Regis-
tration Act, 1877. It is unnecessary to deal wth the

effect of this provision, because, as will presently appear
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we do not propose to base our decision on the ground that
the Incone-tax Officer is a Revenue Court under this sub-
secti on. The only point of interest to which we my
incidentally refer is that this sub-section gives an
i nclusive, though not an exhaustive, definition and takes
within its purviewnot only Cvil and Crimnal Courts, but
al so Revenue Courts, while excluding a Registrar or Sub-
Regi strar under the Indian Registration Act.

In dealing with the question which has been raised in the
present appeal what we are required to deternine is whether
a proceedi ng before an Income-tax O ficer which by virtue of
the operation of s.37(4) of the Act, nust be held to be a
judicial proceeding under 's. 193, |I.P.C. is a proceeding in
any Court under s. 195. Cr. P. C Section 193 nakes a dis-
tinction between of fences commtted in any judicial proceed-
ing and those commtted in proceedings other than judicia

proceedi ngs, whereas s. 195(1)(b), C. P. C. does not refer
to judicial proceedings as such, but nentions proceedings in
707

any Court. ~That is why the controversy between the parties
in the present appeal lies within a very narrow conpass.
Can it be said that the proceeding which is a judicia

proceeding wunder s. 193, 1.P.C., nust be held to be a
proceeding in any Court under s. 195(1)(b), C. P. C? It
is on this aspect of the dispute that the argunents on both
sides are fairly bal anced.

In dealing with this question, it is unnecessary to consider
what woul d have been the position of the Incone-tax Oficer
acting under s. 37(1), (2) and (3), and what woul d have been
the character of the proceedings taken before him if sub-
section (4) had not been enacted. |n Jagannath Prasad v.
The State of Utar Pradesh(1l), it has been held by this
Court that the Sales-tax O ficer functioning under the U P

Sal es Tax Act, 1948 (No. 15 of 1948) was not a Court. wthin
the nmeaning of s. 195 Cr.. P.C, and so, it was not
necessary for himto nmake a conplaint for the prosecution of
any person agai nst whomit was al leged that he had commtted
an offence,under s. 471 |.P.C. This decision would tend to
indicate that in the absence of s. 37(4) it ~wuld have
becone necessary to hold that the Inconme-tax Oficer  acting
under s. 37(1), (2) and (3), would not be a Court under _s.
195, C. P.C, and in that sense the provisions of s. 195
could not have been attracted. This position i's not
di sputed by M. Desai who appears for respondent No. 2.

He, however, contends that the provisions of s. 37(4) ~which
have been inserted in the Act in 1956 nmake all the
di fference, and according to him this sub-section was added
in order to make s. 195 (1) (b), C. P. C, applicable to
the proceedi ngs before the Incone-tax Oficer. On the other
hand, the Additional Solicitor-General has st renuousl y
argued that the purpose which the legislature had in mind in
inserting sub-section (4) ins. 37 was nerely to make the
pr oceedi ngs bef ore t he I ncome-t ax Oficer judicia

proceedi ngs within the neaning of s. 193, |I.P.C, and not to
make s. 195 (1) (b), C. P. C. applicable to them |If the
i ntention of the legislature had been to t ake t he
pr oceedi ngs before the Income-tax O ficer wthin t he
m schief of the said section of the Cr. P.C., t he
| egi sl ature woul d have expressly said so in terns. The

(1) [1953]2 S.C R 850
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om ssion to refer to the relevant provision of the C&. P.C
in s. 37(4) is not accidental, but deliberate, and so,
though the proceeding before the Income-tax Oficer may be
and has to be regarded as a judicial proceeding under s.
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193, 1.P.C, it cannot be said to be a proceeding before a
Court, because the Incone-tax Officer is not a Court.

In support of his argument, the Additional Solicitor Genera
has referred us to several statutes where the |egislative
intention to extend the provisions of s. 195 C. P.C., to
specific proceedings has been carried out by making an
express provision in that behalf. Section 23 of the Work-
nen’s Conpensation Act, 1923 (No. 8 of 1923) provides that
the Conmi ssioner shall have all the powers of a Cvil Court
for the purposes therein indicated, and by an anmendnent nade
in 1929, it further lays down that the Conm ssioner shall be
deemed to be a Civil Court for all the purposes of s. 195
and Chapter 35 of the Code of Crimnal Procedure. The
argunent is that where the legislature wanted to extend the
provisions of s. 195 C. P.C to the proceedings before
the Conmi ssi oner hel d under the Wrkmen’s Conpensati on Act,
it thought it necessary to nmake a specific and express
provision.in that behalf.. A simlar provision is contained
ins. 18 of the Payment of Wages Act, 1936 (No. 4 of 1936).
In the I'ndustrial Disputes Act, 1947 (No. 14 of 1947), the
position is simlar to that inthe case of the W rknen's
Conpensation Act; section 11(4) confers on the authorities
therein specified powers as are vested in a Gvil Court in
respect of the matter mentioned therein. In 1950, sub-
section (8) was added to section Il by which it was provided
that every Labour Court, Tribunal or National Tribunal shal
be deened to be Civil Court for the purposes of sections 480
and 482 of the Code of Criminal Procedure. This schene also
shows, says the Additional Solicitor-Ceneral, that where the
| egi sl ature wants to make any Tribunal or authority a Court,
it uses express and appropriate |anguage in that behalf.
Section 45 of the Administration of Evacuee Property Act,
1950 (No. 31 of 1950) |ikew se confers powers of ‘a Cvi
Court on the Custodian and expressly adds that t he
proceedi ngs before him shall be deened to be judicia
proceedings w thin the meaning of sections 193 and 228 of
the Indian Penal Code, and the Custodian shall be deened
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to be a Court within the nmeaning of sections 480 and 482 of
the Code of Crimnal Procedure. The sane provision. is made
by s. 17 of the Evacuee Interest (Separation) Act. 1951 (Act
64 of 1951), as well as by section 26 of the D splaced
Persons (Conpensation and Rehabilitation) Act, 1954 (No. 44
of 1954).

On the other hand, s. 51 of the ministrator-General’s  Act,
1913 (No. 3 of 1913) provides that whoever, during any
exam nation authorised by this Act, makes a fal se statenent
on oath know ngly, he shall be deemed to have ‘intentionally
given false evidence in a stage of a judicial proceeding The
argunent is that in this case, the legislature wanted to
equat e the proceedi ngs under this Act with judicial proceed-

ings under s. 193, |I.P.C., and did not intend to nmake sec-
tion 195, C. P.C., applicable to them because it does not
make the authority under this Act a Court, or does not, in

terns, extend the provisions of the said section to the pro-
ceedings held before such an authority. The sanme coment
has been mnmde on the provisions of s. 171A(4) of the Sea
Customs Act, 1878 (No. 8 of 1878). Thus presented, the
argunent is no doubt attractive and cannot be rejected as
wi t hout any subst ance.

The expression "judicial proceeding” is not defined in the
I ndian Penal Code, but we have the definition of the said
expression under s., 4(m of the Cr. Procedure Code.
Section 4(m provides that "judicial proceeding"” includes
any proceeding in the course of which evidence is or may be
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legally taken on oath. The expression "Court" is not
defined either by the &. P.C. or the |I.P.C. though ' Court
of Justice’ is defined by s. 20 of the latter Code as
denoting a Judge who is enmpowered by law to act judicially
al one, or a body of Judges which is enmpowered by law to act
judicially as a body, when such Judge or body of Judges is
acting judicially. Section 3 of the Evidence Act defines a
"Court" as including all Judges and Magistrates and al
persons except the Arbitrators legally authorised to take
evi dence. Prima facie, there is sone force in the conten-
tion that it would not be reasonable to predicate about
every ,judicial proceeding that it is a proceeding before a
Court, and so, it is open to the appellant to wurge that
though the proceedi ng before an Incone-tax Oficer may be a
j udi ci al
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proceeding under s. 193, |.P.C., it would not follow that
the said judicial proceeding is a proceeding in a Court as
required by s. 195(i)(b), C. P.C

It is somewhat remarkable that though section 193, 1.P.C.,
refers to a-judicial proceeding, section 195 Cr. P.C
refers to a proceeding in any Court; it does not say a
judicial proceeding in any Court. M. Desai contends that
reading section 193 |.P.C. and s. 195(1)(b) Cr. P.C,

together. it would not be wunreasonable to hold t hat
proceedi ngs which are judicial under the fornmer, should be
taken to be proceedings in any Court under the latter. The

whol e basis of providing for a higher sentence in regard to
of fences conmitted at any stage of a judicial proceeding
appears to be that the |egislature took theview that the
said offences were nore serious in character, and so, it
di stinguished the said offences from simlar of f ences
conmtted at any stage of other proceedings. The argunent
is that while providing for a higher sentence in respect of
this nore serious class of offences commtted at any stage
of judicial proceedings, the legislature intended that there
shoul d be a safeguard in respect of conplaint as regards the
sai d of fences and that safeguard is provided by S.
195(1)(b), C.P.C. In other words, an offence which is
treated as nore serious by the first paragraph of s. 193,
|.P.C. because it is an offence conmtted during the course
of a judicial proceeding should be held to be an offence
commtted in any proceeding in any Court for the purpose of
s. 195(1)(b) Cr.P.C. On this argunment, it is necessary to
consi der whether the Incone-tax O ficer is.a Court or not,
for, in substance, the contention is that as soon as s.
37(4) of the Act was enacted, the proceedings before an
Income-tax O ficer becane judicial proceedings for. the
purpose of s. 193, I.P.C. and since they are classed under
the first paragraph of the said section, they attract the
protection of s. 195(1)(b), C.P.C In our opinion, there is
considerable force in this argunment, and, on the whole. we
are inclined to prefer the construction suggested by M.
Desai to that pressed before us by the |earned Additional
Solicitor-Ceneral.

It is true, the Additional Solicitor-General has nmainly
relied upon the relevant provisions of several statutes in
support of his construction and in so far as it appears that
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certain provisions in some of the said statutes in terns
extend the application of s. 195  Cr. P.C. to t he

proceedi ngs to which they relate, the argunment does receive
support, but we hesitate to hold that the onission to refer
to s. 195(1) (b), C. P.C in s. 37(4) of the Act
necessarily neans that the intention of the legislature in
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enacting s. 37(4) was nerely and solely to provide for a
hi gher sentence in regard to the offence wunder s. 193,
I.P.C. if it was conmitted in proceedi ngs before the I ncome-
tax O ficer. It is plainthat if the argunment of the
Additional Solicitor-General is accepted, the result would
be that a conplaint like the present can be nade by any
person and if the offence alleged is proved, the accused
would be liable to receive hi-her penalty awardable under
the first paragraph of s. 193, |.P.C. without the safeguard
correspondi ngly provided by s. 195(1)(b), C. P.C. Could it
have been the intention of the legislature in naking the
of fence commtted during the course of a proceeding before
an Incone-tax O ficer nore serious wthout affording a
correspondi ng safeguard in respect of the conplaints which
-can be made in that behalf? W are inclined to hold that
the answer to this question nust be in the negative. That
is why after careful consideration. we have come to the
conclusion that~ the view taken by the Bonbay Hi gh Court

shoul d be wupheld though for different reasons. Section
37(4) ,of the Act makes the proceedi ngs before the I|ncone-
tax O ficer -judicial proceedings under s. 193 |.P.C. and

these judicial proceedi ngs nust be treated as proceedings in
any Court for the purpose of s. 195(1)(b), C. P.C.  That.
we think, would really carry out the . intention of the
| egislature in enacting s. 37(4) of the Act.

In this connection. there is another consideration which has
wei ghed in our nminds. W have already noticed that s. 37(4)
makes the proceedi ngs before the Income-tax Officer judicia
proceedi ngs within the neaning of s. 228 |.P.C. Wien we turn
to the latter section, we notice that the said section deals
with the offence of —intentionally causing insult or
interruption to public servant sitting in judicial  proceed-
ing. It is obvious that the offence with which s. 228 deal s
is an of fence committed agai nst a public servant sitting in
a judicial proceeding. This section is one of the sections
mentioned in s. 195(1)(b), Cr.. P.C-, and so. any conplaint
in
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respect of the offence alleged to have been comritted under
s. 228, 1.P.C. has to be nade by the Court —in question

There can be little doubt that if a person offers-an insult
to a public servant sitting in a judicial —proceeding, or
causes. interruption to himwhile he is so sitting at any
stage of the judicial proceeding, the conplaint® has to
proceed fromthe public servant hinself; that is the effect
of s. 195(1)(b) C. P.C. Before s. 37(4) of the -Act was
enacted, an insult given to an Incone-tax Oficer or
interruption caused to his proceedings whilst he was
conducting his proceedings, would not have ampbunted to an
of f ence under s. 228, |.P.C. Section 37(4) nakes a
proceedi ng before the Incone-tax Oficer a proceeding under
s. 228 1.P.C. and thus, an interruption in his proceedings,
or an insult given to him has now become puni shabl e under

the said section. Could it have been intended by the
legislature in enacting s. 37(4) that whereas an insult
of fered to a public servant acting judicially, or

interruption caused in his proceedings would normally be
cogni zabl e only on the conplaint of the public servant him
self, the sane offence, if commtted in respect of the
pr oceedi ngs before an Income-tax Oficer, shoul d be
cogni zabl e at the conplaint of a private party? The anonaly
which would result if the construction suggested by the
Addi ti onal Solicitor-General is accepted, is, in our
opi nion, so glaring that the alternative contention urged by
M. Desai and upheld by the Bonbay H gh Court which avoids
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the said anomaly appears to be nore reasonable and nore
consistent with the true intention of the legislature. That
is why we are not prepared to accept the appellant’s
argunent that the Bonmbay H gh Court was in error in
di smissing his complaint on the ground that the condition
precedent prescribed by s. 195(1) (b) C. P.C had not
been conplied with as no conplaint had been filed by the
I ncone-tax O ficer.

It appears that In re: Punam Chand Maneklal (1) the Ful
Bench of the Bonbay Hi gh Court had taken the view that an
Income-tax Collector is a Revenue Court within the neaning
of that termas used in clauses (b) and (c) of s. 195, Cr
P C, 1898. Scott, C J. who spoke for the Full Bench
observed that it could not be contended that the Incone-tax

Collector was a Cvil or  Crimnal Court, and so, he
addr essed hi nsel f

(1) I1.L.R 38 Bom 642.
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to the narrow question as to whether he was a Revenue Court.
Dealing wth the question on that footing, he exam ned the
functions of the Incone-tax Col l.ector under Act 11 of 1886,
and held that he was a Revenue Court. He rejected the
contention that he could be treated as a Registrar or Sub-
Regi strar under the Registration Act, and so, he found no
difficulty in coming to the conclusion that he was a Revenue
Court. The Bonbay / High Court in the present case has
substantially based itself on this decision in reversing the
conclusion of the Presidency Mgistrate and directing that
the conplaint filed by the appellant should be disnissed.
It is unnecessary to consider whether the view taken by the
Ful | Bench in re: Punam Chand Maneklal (1) is right, because
the relevant provisions of the Incone-tax Act have been
subsequently nodified in 1922 and different considerations
have now assuned inportance. It is no longer possible to
hold that the Income-tax O ficer is a Revenue Court, and,
i ndeed, that has not been the contention raised before us by
M. Desai

In the result, the appeal fails and is dism ssed.

DAS GUPTA, J.-1s an Inconme-tax O ficer under -the /Indian
I ncome-tax Act, 1922, a court within the nmeaning of cl. (b)
in sub-section (1) of s. 195 of the Code of Crinina
Procedure? That is the short but difficult —question -that
arises in this appeal against a decision of the H gh~ Court
of Judicature at Bonbay. On  Novenber 24, 1949, t he
appellant filed a conplaint in the Court of the  Presidency
Magi strate, Bombay, alleging that when the respondent Milji
Mani | al Kandar was exam ned on commi ssion by the 1ncone-tax
Oficer, Jammagar Circle, Jamagar, he gave answers which
were false to his know edge. He prayed for the issue of
process against the said Mulji Manilal Kandar, so that he
mght be dealt with according to | aw. An objection was
rai sed by the accused that in the absence of a conplaint by
the Income-tax O ficer before whomthe fal se statement was
all eged to have been nmade the Magistrate was debarred  from
t aki ng cogni zance of the case. This contention was based on
a submission that the Incone-tax O ficer was a court within
the meaning of s. 195(1)(b). This objection was rejected by
the Presidency Magi strate.

(1) I.L.R 38 Boni. 642.
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The High Court of Bonmbay was noved agai nst the Presidency
Magi strate’s order. But considering itself bound by a Ful
Bench decision of the GCourt in in re: Punai nchand
Mani ekl al (1) and the later decision in State v. Nenthand
Peshvir (2) the High Court held that an income-tax O ficer
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when hol di ng proceedi ngs under s. 23 of the Income-tax Act,
1922 is a Revenue Court within the nmeaning of cl. (b) in

sub-section (1) of s. 195 of the Code of Criminal Procedure.
The correctness of the High Court’'s view is challenged
bef ore us by the conplainant on the strength of a
certificate granted by the High Court finder Art. 134(1) (c)
of the Constitution.
Section 195(1)(b) is one of the group of sections in the
Code of Crimnal Procedure which have laid down exceptions
to the general rule of <crimnal law that crimna
proceedi ngs can be instituted in a court by any person. To
this rule s. 195 along with ss. 196, 196A, 197, 197A, 198,
198A, and 199 provide exceptions. Section 195 nentions in
its first sub-section a nunber of offences of which no court
shal | take cogni zance except on the conplaint in witing of
the persons as indicated. Three classes of offences are
dealt with in three cl's. (a); (b) and (c) of this sub-
section. Section 195(1)(a) deals with offences punishable
under 'ss. 172 to 188 of the Indian Penal Code and provides
that no Court shall take cogni zance of any of these except
on the conplaint in witing "of the public servant concerned
or of some other public servant to whomhe is subordinate."
Section 195(1)(b) deals with offences punishable under ss.
193, 194, 195, 196, 199, 200, 205, 206, 207, 208, 209, 210,
211 and 228 and provides that when any such offence is
alleged to have been conmitted in or in relation to any
proceeding in any court, no court shall take cogni zance of
it except on the conplaint in witing of such Court or sone
other court to which such court i's subordinate. Secti on
195(1)(c) deals with offences punishabl e under ss. 463, 471
475 and 476 and provides that when any such  offence is
al l eged to have been committed by a party to any proceeding
in any court in respect of any docunent produced
(1) I.L.R 38 Bom 642.
(2) 57 Bom L. R 1056.
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or given in evidence in such proceeding, no court shall take
cogni zance of the sane except on the conplaint in witing of
such court, or sonme other court to which such court is
subor di nat e
The second sub-section of s. 195 runs thus
"In clauses (b) and (c) of —sub-section (1),
the term"court" includes a Gvil, Revenue or
Crim nal Court, but does not include a
Regi strar, or SubRegistrar, under the _I'ndian
Regi stration Act, 1877. "
In this appeal we are concerned directly with cl. (b) of s.
195(1). The appellant’s conplaint before the Magistrate
all eged the conmm ssion of an offence under s. 193 of the
Indian Penal Code in the course of the exanination on/ oath
by the Income-taxx Oficer, Ward A, Jammagar Crcle,
Jammagar. The exami nation itself took place in relation to
assessment proceedi ngs agai nst the conpl ai nant for the years
1949-50, and 1950-51. |If the Incone-tax Oficer is a Court
it necessarily follows that the Magistrate was not entitled
to take cognizance of this offence except on the conplaint
of the Inconme-tax Oficer. That is how the question whether
the Incone-tax Oficer is a Court or not falls to be
consi der ed.
Section 5 of the Income-tax Act, 1922, mentions six classes
of I ncone-tax Authorities for ;the purposes of the Act, The
primary function of an Incone-tax Oficer is the assessnent
of income that is chargeable to tax under s. 3 of the Act
and the determination of the tax payable on it. He has to
perform other functions under the Act that are subsidiary
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and ancillary to this main function. Under s. 5 (7) the
Income-tax Officers are subordinate to the Director of
I nspecti on, t he Comm ssioner of Incone-tax and the
I nspecting Assistant Conmi ssioner of Incone-tax within whose
jurisdiction they performtheir functions. Under s. 5(8)
they have to observe and follow the orders, instructions and
directions of the Central Board of Revenue. Chapter Il of
the Act in its several sections state what heads of incone-
profits and gains shall be chargeable to incone-tax and
i ndi cates the duties which the Incone-tax O ficer
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has to perform for the purpose of his main function of
assessing the chargeable incone. For instance, deductions
under s. 7 (2) (iia) in respect of conveyance owned by the
assessee or used by him for the pur pose of hi s

enpl oyment "shall be such sumas the Inconme-tax O ficer may
estimate,........ "The al | owances pernissible under S.
10(2) (i) ~"shall be such sum as the Income-tax O ficer may
determ ne”; the allowances under s. 10 (2) (ix) also shal

be such sumin respect of loans nade in the ordinary course
of business as the Incone-tax Oficer may estimate to be
i rrecoverabl e. Agai n, the allowances nmentioned in cl. (a)
and cl. (b) of s. 10(4) (a) cannot be made "if 1in the
opinion of the Income-tax O ficer any such allowance is
excessive or unreasonable." The proviso to.s. 10(5) requires
-the Income-tax Oficer to satisfy hinself. in the cases
dealt with there whether the main purpose of the transfer of
assets was the reduction of liability to inconme-tax and
provides that where he is so satisfied the actual cost of
the assets shall be such ampunt ‘as the Incone-tax Oficer
may determne. Oher sections showing the different matters
in which the Income-tax Oficer has tobe satisfied or to
forman opinion for the purpose of assessnment are ss. 12(a),
13 and 17. Chapter IV of the Act,which l'ays down the proce-
dure to be followed in nmaking the assessment, inposes |inter
alia the duty of calling for returns of income (s. 22); of
maki ng assessnent of the Incone and to determine /the sum
payable by the assessee (s. 23); the power to assess
Conpanies to super-tax (s. 23A); the power to nmake /provi-
sional assessnment in advance of regul ar assessnent (s. 23B)
It is obvious however that for carrying out these several
functions properly it is necessary for the Incone-tax
Oficer to exam ne docunments and persons. Power for this
purpose are conferred on the Incone-tax Oficer (and certain
other Income-tax Authorities) ins. 37 of- the  Act. The
first subsection of s. 3 7 runs thus :-

"The Income-tax O ficer, Appellate  Assistant

Comm ssi oner and Appellate Tribunal shall, for

the purposes of this Act, have the sane powers

as are vested in a court under the Code of

Cvil Procedure, 1908 (5 of 1908)
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when trying a suit in respect of the follow ng

matters, namely : -

(a) di scovery and inspection.

(b) enforcing the attendance of any person

including any officer of a banking conpany,

and exam ni ng hi mon oat h,

(c) conpelling the production of books of

account and ot her docunents; and

(d) i ssui ng summons. "
The second subsection enmpowers any |ncone-tax Oficer
specially authorised by the Conmi ssioner to enter and search
any building and seize books of account and ot her docunents.
Under the third sub-section the Income-tax Oficer nmay
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i mpound or retain the books of account and other docunents
after followi ng certain procedure. The fourth sub-section
of this section which does not confer any powers but has
been relied on strongly by the respondent will be dealt with
in full detail later in this judgment.

Fromthe brief summary of the Incone-tax Oficer’s functions
given above it is clear that he is a part and parcel of the
executive organ of the State. The fact that for carrying

out sone of these executive functions he wll have the
powers as are vested in a court under the Code of Cvi

Procedure has not the effect of converting himinto a linb
,of the judicial organ. It has been held that he is a

quasi judicial authority. - That is not sufficient however to
make hima court. Before we can call hima court, he nust
be shown to be a part of the judicial organ of the State.
Leaving out for later consideration the effect of s. 37(4)
it is clear that an Income-tax O ficer is not a court.
We have not thought it necessary to refer to the numerous
decisions  of the H'gh Courts in India, of this Court or of
the Privy Council in which the question of what is a court
has been considered. W have considered this unnecessary in
view especially of the fact that nost of these were noticed
in a recent decision of this Court in Jagannath
718
Prosad v. State /of Uttar Pradesh(l) where the question
whet her a Sales Tax O ficer was a court or not wthin the
meaning of s. 195(2) of the Criminall Procedure Code was
consi der ed. This Court held that the Sales Tax O ficer is
not a Court wthin the meaning of that section. Al  the
reasons set out in this judgment which Kapur J.  delivered
for the Court are applicable to the case of the Incone-tax
Oficer and if the reasoning in that case is taken to be
correct, as it must be, ;the Incone-tax Oficer also mnust
be, held to be not a court-unless any different conclusion
is. justified fromthe provisions of s. 37(4) of the Act.
It wll not be out of place to nmention here what them
Constitution Bench of this Court said in Jaswant Sugar MIls
v. Lakshm Chand(2) as regards the nature of the functions
of Income-tax O ficers. The question for the court’s
decision in that case was whether a Conciliation O ficer
under cl. 29 of the Government Order under ss. 3-and 8  of
the U P. Industrial Disputes Act was a "Tribunal" within the
nmeaning of Art. 136 of the Constitution and the Court held
that it was not such a tribunal. As illustrations of other
authorities whose primary function is administrative even
though they have the duty to act judicially, ~Shah J.
speaking for the Court said :-
"The duty to act judicially inposed upon an
authority by statute does not necessarily
clothe the authority with the judicial /power
of t he St at e. Even admi ni strative or
executive authorities are often by virtue of
their constitution, required to act judicially
in dealing with question affecting the rights

of «citizens. Boards of Revenue, Custons
Aut horities, Mot or Vehi cl es Aut horiti es,
| ncome-t ax and Sal es Tax O ficers are
illustrations prim facie of such

admi ni strative authorities, who though under a
duty to act judicially, either by the express
provisions of the statutes constituting them
or by the rules franed thereunder or by the
inmplication either of the statutes or the
powers conferred upon them are

(1) [1963] Supp. 1 S.C.R 242.
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(2) [1963] 2 S.C.R 850.
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still not delegates of the judicial power of
t he St at e. Their primary  function is

admi ni strative and not judicial."
It is true that the question whether an Incone-tax O ficer
was a court or a tribunal was not directly for decision in
jaswant Sugar MIls' case(l). It is clear however that as a
part of the reasoning which the court applied for coning to
the conclusion that the Conciliation Oficer is not a
Tribunal this Court was of opinion that an I|ncone-tax
Oficer is also not a "Tribunal". Obviously, if it is not
even a Tribunal it cannot be a court.
It is not seriously disputed by M. Desai who appeared
before wus for the respondent that |ooking at the functions
of an Incone-tax Officer it is not possible to say that the
Inconme-tax Officer is a court specially after this Court’s
decision in Jagannath Prasad’s case(’',) nentioned above.
H's nmain contention is that even though the |Incone-tax
Oficer was not originally acourt within the neaning of s.
195 of the Code of Criminal Procedure, the deening provision
in s. 37(4) has made hima court. Section 37(4) runs thus
"Any proceeding before any authority referred
to in this section shall be deened to be a
judicial proceeding within the neaning of ss.
193 and 228, and for the purposes of s. 196 of
the Indi an Penal Code (45 of 1860)."
The authorities mentioned in the section are the |I|ncone-tax
Oficer, the Appellate Assistant Comm ssioner  and the
Appel l ate Tribunal. The direct effect of subsection 4 of s.
37 therefore is that proceedings before “an Ilncone-tax
Oficer "shall be deened to be a judicial proceedings within
the meaning of s. 193 and s. 228 and for the purposes of s.
196 of the Indian Penal Code. As we read the section it at
once leaps to the eye that there isno nention in this of s.
195 of the Code of Crimnal Procedure. |In introducing this
deeni ng provision in 1956
(1) [21963] Supp. 1 S.C R 242.
(2) [1963] 2 S.C. R 850.
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Parliament did not think it necessary to extend the deem ng
provision for the purpose of s. 195. [f Parlianent intended

this provision to produce the consequence that the authori-
ties in the section should be deenmed to be-a court wthin
the meaning of s. 195 (2) of the Code of Criminal Procedure,
it is reasonable to expect that Parliament woul d have added
the words "and shall be deened to be a court within the
meani ng of s. 195 (2) of the Code of Crimnal Procedure”, or

"shall be deened to be a court for the purpose of s.195 of
the Code of Crininal Procedure" or sone sinilar Phraseol ogy.
The omssion to use any such words is all the nore

remar kabl e when we notice that on several occasions before
1956 Parliament had in expressing an intention that a
particular authority should be a court for the purpose of s.
195 added express words to give effect to that intention
Thus, in the Paynent of Wages Act, which was enacted in
1936, s. 18 after stating that every authority appointed
under sub-s. (1) of s. 15 shall have all the powers of a
civil court under the Code of Civil Procedure for certain
pur poses, proceeded to say that "every such authority shal
be deened to be a civil court for the purposes of s. 195 and
Chapter XXXV of the Code of Criminal Procedure, 1898."
Again, in s. 23 of the Wirknen’s Conpensation Act which
confers on the Comm ssioner for workmen’ s Conpensation al
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the powers of a civil court wunder the Code of GCvi
Procedure, 1908 the | egislature added in 1929 the follow ng
words:-"and the Conmi ssioner shall be deemed to be a civi
court for all the purposes of s. 195 and of Chapter XXXV
of ,the Code of Crimnal Procedure, 1898". It is worth
noticing also that in several other statutes parlianent
after stating that certain proceeding shall be a judicia
proceeding within the neaning of s. 193 and s. 228 of the
I ndi an Penal Code proceeded to say that for certain purposes
it shall also be deened to be a court. The Evacuee property
Act of 1950 after stating that the enquiry by the custodian
shall be deened to be a judicial proceeding wthin the
nmeani ng of s. 193 and s. 228 of the Indian Penal Code, goes
on to say "and the Custodian shall be deened to be a court
within the neaning of ss. 480 and 482 of the Code of
Crimnal Procedure, 1898".  Another instance of simlar
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legislation is to be found in s. 17 of the Evacuee |Interest
(Separation) Act, 195 1, which after stating that any
proceeding “before the conpetent officer or the appellate
of ficer shall be judicial proceeding within the nmeaning of
s. 193 and s. 228 of the Indian Penal Code adds "and the
conpetent O ficer or the appellate officer shall be deened
to be a civil court wthin the meaning of s. 480 and s. 482
of the Code of Crimnal Procedure, 1898". The Displ aced
Persons’ (Conpensatiion and Rehabilitation) Act, 1954 wuses
exactly simlar words in s. 26. That section first confers
on every officer appointed under the Act the same powers in
respect of certain specified matter,-, for the  purpose of
maki ng any enquiry or hearing any appeal under the Act as
are vested in a Cvil court wunder the Code of Cvi
Procedure and then proceeds thus "any proceeding before any
such officer shall be deened to be a judicial proceeding
within the neaning of s. 193 and s. 228 of the Indian ' Pena
Code and every such O ficer shall be deemed to be a civi
court within the neaning of s. 480 and 482 of the Code of
Cri m nal Procedure, 1898." Simlarly, the | ndustria
Di sputes Act, 1947 after providing in sub-section (3) of
section 11 that every enquiry or investigation by a 'Board,
Court, Labour Court. Tribunal or National Tribunal, shal
be deemed to be a judicial proceeding within the neaning of
s. 193 and s. 228 of the Indian Penal Code adds in sub-s.
(8) of the sane section the provision that "every Labour
Court, Tribunal or National Tribunal shall be deenmed to be a
civil court for the purposes of s. 480 and s. 482 of the
Code of Crininal Procedure, 1892." This sub-section was
added in 1950.

In clear contrast with these are the statutes which after
saying that certain proceedings shall be judicial proceeding
refrain fromadding that the authority will be deenmed to be
a court. One such statute is the Sea Custons Act, ‘which in
s. 171A(4) lays down that every enquiry under that 'section

shall be deened to be a judicial proceeding wthin the
meaning of s. 193 and s. 228 of the Indian Penal Code and
stops there. A sonewhat simlar provision, though in

di fferent phraseol ogy, appears in s. 51 of the Adm nistra-

tor-CGeneral’s Act, (111 of 1913) which runs thus:134-159

S.C. -46
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"Whoever, during any exam nation authorised by
this Act, makes upon oath a statenent which is
fal se and which he either knows or believes to
be fal se or does not believe to be true, shal
be deened to have intentionally given false
evidence in a stage of a judicial proceeding."
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The learned Solicitor-General, who appeal ed before us on
behal f of the appellant, strongly urged that if the inten-
tion of the legislature had ever been that the Incone-tax
Oficer or other authorities nentioned in s. 37 should be
deemed to be a court for the purpose of s. 195 of the Code
of Crimnal Procedure it would have taken care to express
that intention in clear phraseology. In any case, argues
| earned counsel, when in 1956 the old section 37 was wholly
recast the Parlianment which at |east then had before it a
well established pattern of Ilegislative forns in t he
nunmer ous statutes nmentioned above. for expressing an
intention that an authority shall be deened to be a court
for the purpose of s. 195 or any other provision of the Code
of Crimnal Procedure, there could be no conceivable reason
for the failure to follow that pattern. In our opinion,
there is considerabl e force in this argunent.

On behal f of the accused-respondent M. Desai suggets that
the words actually used, viz., "that proceeding before the
aut hority shall be a judicial proceeding within the neaning
of s. 193 and s. 228 of the Indian Penal Code" were by
thenselves sufficient to give effect to an intention that

authority shall also be deenmed to be a court wthin the
meaning of s. 195 -of the Code of Crimnal Procedure
According to the l'earned Counsel, a judicial proceeding

with. in the neaning of s. 193 of the Indian Penal Code can
only be before a court. For this proposition we can find no
support either in principle or authority. It seens clear to
us on the contrary ;that proceedi ngs before tribunals which
are quasi judicial and not a court may well be considered to
be judicial proceedings wthinthe nmeaning of s. 193 of the
I ndian Penal Code. Though the words "judicial proceedi ng"
have been used in nunerous sections of the Indian
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Penal Code, it has not defined the words, though the ' words
court of justice" as also the words "a judge" have been de-
fined. The Code of Crimnal Procedure in which also the
phrase "judicial proceeding" occurs in several sections has
,defined it ins. 4(m thus: "Judicial proceeding includes
any proceeding in the course of which evidence is or may be
legally taken on oath". This definition of -judicial pro-
ceeding was included in the Code of  Crimnal Procedure,
1898, fromthe very beginning. The fact that for all these
years since 1898 Parliament has not thought fit to give any
definition of the words "judicial proceeding” in the Indian
Penal Code is sone justification for thinking that the words
“judicial proceeding" in the Indian Penal Code nay - reason-
ably be held to have the same meaning as in. the Code of
Crimnal Procedure. |In other words, it would be reasonable
to think that in the Indian Penal Code also the /word
"judicial proceeding" has been used to include "any pro-
ceeding in the course of which evidence is or nay be legally
taken on oath." That would bring within the neaning of the
wor ds "judicial proceeding before many qguasi -j udi ci a
authorities which are not courts, e.g., a ,Custons Officer
or a Sales Tax Oficer.

It is wunnecessary for our present purpose to attenpt an
exact definition of the words "judicial proceeding" as used
ins. 193 or in any other section of the Indian Penal Code.
Even w thout any such definition however it appears clear
that the phrase "judicial proceeding’ is wde enough to
i nclude not only proceedi ngs before courts but proceedi ngs
before certain other tribunals. It is pertinent to point
out that if a proceeding before any other authority except a
court could not be a judicial proceeding within the nmeaning
of s. 193 of the Indian Penal Code, it would not have been
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-necessary for Parlianent in the Evacuee Property Act, 1950,
in the Evacuee Interest (Separation) Act, 1950, and in the
Di spl aced Persons’ (Conpensation and Rehabilitation) Act,
1954, to add, after laying down that the proceedings before
certain authorities shall be judicial proceedings within the
meaning of s. 193 and s. 228 of the Indian Penal Code the
further words, that "the authority shall be, deened to be a
civil court" for certain purposes of the Code of Crinina
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Pr ocedure. It is especially interesting to note in this
connection the provisions of s. 11(3) and s. 11(8) of the
Industrial Disputes Act to which we have already referred.
Under s. 11(3) as originally enacted every enquiry or
i nvestigation by a Board, Court or Tribunal shall be deened
to be a judicial proceeding within the neaning of s. 193 and
s. 228 of the Indian Penal Code. Wen Parlianent added to
this section sub-section (8) what was enacted was that every
tribunal shall be deened to be a civil court for the purpose
of s. 480 ands. 482, Crimnal Procedure Code, 1898. After
the anmendrment by the Act 36 of 1956 the concluding portion

of s. 11 (3) ran thus :-"Every enquiry or investigation by a
Board, Court, Labour Court, Tribunal or National Tribuna
shall be deened to be a judicial proceeding wthin the

meani ng of s. 193 and s. 228 of the Indian Penal Code." The
sane Act substituted ins. 8 the words "Labour Court,
Tribunal or National Tribunal" for the words "Tribunal". In
spite of the fact however that every enquiry or
i nvestigation by a Board has to be deened to be a judicia
proceeding wthin the neaning of s. 193 and s. 228 of the
I ndian Penal Code Parliament refrained fromsaying that a

Board shall also be deemed to be a civil court  for the
purpose of s. 480 and s. 482 of the Code of Crinina
Pr ocedure. Thi s enphasi ses the fact that ~the |egislature

did not think that the necessary effect of |egislating that
a proceeding before an authority shall be deemed to be a
judicial proceeding within the neaning of s. 193 and s. 228
of the Indian Penal Code would be that authority shall also
be deened to be a court. To say now that the legislature in
providing in s. 37(4) of the Indian Incone-tax Act that a
proceedi ng before the specified authorities shall be deened
to be a judicial proceeding within the nmeaning of s. 193 and
s. 228 of the Indian Penal Code, intended also to say that
such authority shall be deemed to be a court wthin the
neani ng of s. 195 of the Code of Crimnal Procedure would be
to inmpute to the legislature an intention of which it itself
had no know edge.

Learned counsel for the accused-respondent then drew our

attention to the use of the words "judicial proceeding’ in
s. 476 and s. 479A of the Code of Criminal Procedure
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and argued that in these sections the words "judicial pro-
ceedi ng" have been used as equivalent to proceeding ' in a
court. That may well be so. Section 476 |ays down ' proce-
dure in cases nentioned in s. 195(1)(b) and (c) of offences
that appear to have been comitted in or in relation to a
proceeding in a court. It was quite correct therefore to
refer to such proceeding in a |ater part of the section as
judicial proceeding. Section 479A |ays down the procedure
in certain cases of offences of giving false evidence in

civil, revenue or crimnal courts and necessarily speaks of
the proceeding before those courts as judicial proceeding.
It is difficult to see how the use of the words "judicia
proceedi ng" in these sections support the contention that

"judicial proceeding”" can only be a proceeding before a
court. There can be no doubt that every proceedi ng before a
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court is a "judicial proceeding". It does not follow
however that every judicial proceeding is a proceeding
before a court.
M. Desai drew a grimpicture of what would happen if the
authority a proceeding before which was deened to be a
judicial proceeding wthin the neaning of s. 228 of the
Indian Penal Code was not at the sane time considered a
court wthin the nmeaning of s. 195. He rightly points out
that one consequence will be that if any person offers any
insult or causes any obstruction to a public servant when he
is sitting in any such judicial proceeding and thus conmits
an of fence under s. 228 of the Indian Penal Code it will be
possible for persons other than the public servants to
institute a crimnal case for such offence. This, says the
| ear ned counsel, would be a very undesirable thing. W fai
to see why this should be considered to be undesirable. But
assumng this is so, that is not to our mnd a consideration
whi ch should conpel” us to give the words "judicial
proceedi ng" a neaning which they do not bear
It nmay be nentioned here, as already stated, that under s.
171A(4) of the Sea Custons Act, 1874, every enquiry before a
Custom O ficer "shall be deemed to be a judicial proceeding
within the nmeaning of “s. 193 and s. 228 of the
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Indian Penal Code". In spite of this, ‘the Constitution
Bench of this Court’ held in its recent decision in Indo-
Chi na Steam Navigation, Co. Ltd. v. The Addi ti ona
Col l ector of custons(1l) that a Custons O ficer is not even a
Tri bunal . After discussig several previous  decisions of
this Court Gajendragadkar C.J., speaking for the Court
observed thus: -

"The result therefore is that it is no |onger

open to doubt that the Custons O ficer is not

a court’ or tribunal .
It is difficult to see howif the presence of the ‘words
"shall be deened to be a judicial  proceeding within the
neani ng of s. 193 and s. 228 of ‘the Indian Penal Code" in s.
171A(4) have not the effect of making a Customs Oficer a
court or a tribunal, the presence of simlar words ‘in s.
37(4) in the Indian Income-tax Act, can have that effect.
In our opinion, the words used in s. 37(4) of the 1ncome-tax
Act furnish no reason to alter the |egal position that is
i nescapable on a consideration of the functions of the
I ncome-tax O ficer that he is not a court within the neaning
of s. 195 of the Code of Crimnal Procedure:
W would therefore allow the appeal, set aside the order
passed by the H gh Court and direct that the ~Presidency
Magi strate, Bonbay, should now dispose of ‘the case in
accordance with | aw

ORDER
In accordance with the opinion of the mgjority, this appea
fails and is dism ssed.
(1) [1964] 6 S.C.R 594,
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