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CASE NO. :
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PETI TI ONER
M S SPEEDWAY RUBBER CO.

Vs.

RESPONDENT:
COW SSI ONER, CENTRAL EXCI SE, CHANDI GARH & ORS

DATE OF JUDGVENT: 07/ 05/ 2002

BENCH:
S. Rajendra Babu & Ruma Pa

JUDGVENT:

RAJENDRA BABU, J.

This is a statutory appeal by the appellants under Section 35L(a)
and (b) of the Central Excises & Salt Act, 1944, against the judgment and
order of the Custom Excise and Gold (Control) Appellate Tribuna
[hereinafter referred to as 'the Tribunal’] dated 30.12.1998. The dispute
is over classification of the inpugned goods under the Central Excise
Tariff Act, 1985 [hereinafter referred to as 'the Act’'], and determ nation of
the rate of duty payabl e on the goods manufactured by the appellants.
The duty demand is for the period between July 1989 to Decenber 1989
prior to the 1990 budget.

The stand of the Departnent is that the inmpugned goods are
cl assi fiabl e under sub-headi ng 4016.99, prior to the 1990 budget. After
the 1990 budget, they are classified under sub-headi ng 4008.21. The
contention of the appellants is that the impugned goods were classifiable
under sub-headi ng 4008. 21 before the 1990 budget and even thereafter.

The inpugned goods were cl eared under sub-heading 4008. 21 of
the Act as per the approved classification under Rule 173B of the Central
Excise Rules, 1944. 1In Cassification List No.35/89-90 dated 7.4.1989,
i mpugned goods were cl ai med under sub-headi ng 4008. 21, and were
fully exenpted fromthe excise duty vide notification No.47/76 of the
Central Excise dated 9.3.1976. This Cassification List was duly
approved wi thout nodification by the Assistant Col llector, Central Excise,
Jal andhar, by order dated 28.12.1989.

VWi le the original Cassification List No.35/89-90 was pendi ng, on
account of the change of rate of duty qua ADV tyres, [14% ADV instead
of specific rate of duty of Rs.42 per tyre], the appellants subnmitted
anot her Classification List No.173/89-90 on 6.11.1989. The Depart nent
chose to approve the original Cassification List No.35/89-90 without any
nodi fications. The original list was neither reviewed nor revoked.

Subsequently, the Superintendent, Central Excise, Range ||
Jal andhar, on 2.2.90 vide show cause notice issued under C. No. CE-
20/ Demand/ R 1'1/98/ 139, denmanded duty of Rs.5,57,300.99 for the
peri od between July 1989 and Decenmber 1989 by cl assifying the goods
under sub-headi ng 4016.99 of the Act.
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On 30.3.1990, another show cause notice was issued under
C. No. V-40(30) 12/Val/86/3566-67, by the Assistant Collector, Centra
Exci se, Jal andhar, and the classification of the inmpugned goods in
Classification List No.173/89-90 was objected to, on the ground that
Classification List No.173/89-90 was effective retrospectively with effect
from1.4.1989.

In addition, another show cause notice dated 5.4.90 was issued
under C.No.V-40(30)I1/Val/96/3712-13, by the Assistant Collector,
Central Excise, Jalandhar. The Cassification List filed by the appellants
effective from 22.9.1989 was al so obj ect ed.

It is pertinent to nention that show cause notice for denmand of
duty was issued on 2.2.1990, whereas C assification List No.173/89-90
was objected on 30.3.1990. — The demand of duty was objected to on the
fol |l owi ng grounds:

1. It was wi thout objecting to or in revocation of the
original Cassification List.

2. The period fromJuly 1989 to 5.11.1989 was covered
by the Original Cassification List, which was duly approved
by the Departnent.

3. Classification List No.173/89-90 filed on 6.11.1989
could not be effective retrospectively with effect from
1.4.1989. It could only be effectivewith effect from
6.11.1989.

4, Demand for the above period was in contravention of
Classification List No.35/89-90 which was duly approved on
30. 12. 1989.

5. Cl earance during the period 6.11.1989 to 12/1989
was covered by C assification List No.173/89-90.

Therefore, the observations in this show cause notice dated
30.3.1990 with respect to Cassification List No.173/89-90 are
contended to be factually incorrect.

The appellants filed on 25.5.1990 an interimreply to the show

cause notice dated 5.4.1990 and submitted that it has been reversing the
credit of duty taken against inputs used in the manufacture of subject

goods in view of Rule 57C of the Central Excise Rules, 1944. 1t further
stated that if the Departnent holds that the subject goods are dutiable

then there is no bar of rule. In this view of the matter they were entitled
to avail the credit of duty against the manufacture of the inpugned

goods. The appellants had reversed a sum of BED Rs. 11, 61, 951.29, SEB
Rs.8,097.54 in the RG 23 A Part ||l Register, and requested that this

credit nay be all owed.

The Assistant Collector, Central Excise, Jal andhar vi de order-in-
original No.55-57/AC/ Demand/ Val / 90 dated 31.7.1990 i ssued C. No. V-
30(5) D/ 90/ 9672 dated 4.9.1990 hol di ng that:

"I confirmthe demand for Rs.5,57,300.99 under Section 11A of
the Central Excises and Salt Act, 1944. ddassification List
Nos. 173/ 89-90 and No. 163/ 89-90 effective from 1.4.1989 and
22.9.1989 filed by the appellants, both of which stand approved
accordingly classifying the inmpugned goods under sub-headi ng
4016. 99 of the 1985 Act and consequently exenpti on under
notification No.47/76 dated 9.3.1976 is denied."
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Bei ng aggrieved by the order of the Assistant Collector, the

appel l ants filed appeals with the Collector [Appeals], Central Excise,
Chandi garh. The Coll ector, vide order-in-appeal No.372-374/CE/ Chd/ 91
dated 13.3.1991, set aside order of the Assistant Collector and ordered
classification of inmpugned goods under sub-headi ng 4008. 21

The Departnent then filed appeals to the Tribunal. The Tri bunal

by majority opinion, allowed all the three appeals filed by the
Departnment, and upheld the order of the Assistant Collector classifying
the i npugned goods under sub-headi ng 4016.99. Therefore, this appea
has been fil ed against the inpugned order of the Tribunal

The nature of the goods manufactured by the appellants is crucia
in determ ning the sub-headi ng under which they woul d be cl assified.
The appel l ants have indicated four stages of their production as under

1. Nat ural / synthetic rubber is mxed with certain

chem cal' s i ncl uding bllack carbon with the help of a m xing
mil.

2. The material so obtained is fed into extruder hopper

Extruder dye is of the required size and shape.

3. Extruder material is taken to water tank for cooling
and over conveyor belt.

4, The extruded material is placedin dye and is pressed
with the help of hydraulic press and what energes out is
vul cani zed grooved material called procured tread.

Headi ng 40.08 reads as "Plates, Blocks, Sheets, Strips, Rods, and
profil e shapes of vul cani zed rubber other than hard rubber"” and sub-
headi ng 4008. 21 reads as "Plates, Sheets, and Strips for resoling or
repairing or retreadi ng rubber tyres". On the other hand, Heading 40. 16
reads as "Qther articles of wvulcanized rubber other than hard rubber
and sub-headi ng 4016. 99 again states "other".

Note 9 of Chapter 40 before its anendnent in 1990 states :-

"I n headi ng Nos. 40.01, 40.02, 40.03, 40.05 and 40.08, the
expressions 'plates’, 'sheets’, and 'strips’ apply only to plates,
sheets and stripes and to bl ocks of regular geonetric shape,

whet her or not having the character of articles and whether or not
printed or otherw se surface-worked, but not otherwi se cut to
shape or further worked.

In heading No. 40.08, the expressions 'rods’, 'profile shapes’ apply
only to such products, whether or not cut to length or surface-
wor ked but not ot herw se worked."

Under Finance Act of 1990, Chapter 40 Note 9 was changed as under

"I'n headi ng Nos. 40.01, 40.02, 40.03, 40.05 and 40.08, except as

ot herwi se provided, the expressions 'plates’, 'sheets’, and 'strips’
apply only to plates, sheets and strip and to bl ocks of regular
geonetric shape, uncut or sinply cut to rectangul ar (including
square) shape, whether or not having the character of articles and
whet her or not printed or otherw se surface worked, but not

ot herwi se cut to shape or further worked."

Mor eover, explanatory notes to Harnoni sed Conmodity

Description and Codi ng Systens at page 579, states : 'plates, sheets and
strips (headi ng Nos. 40.01, 40.02, 40.03, 40.05 and 40.08) of Chapter 40
are to be read as follows :
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"These expressions are defined in note 9 to this chapter and

i ncl ude bl ocks of regular geonetric shape. Plates, sheets and
strips may be surface worked (printed, enbossed, grooved,
channel ed, ribbed, etc.) or sinply cut to rectangular (including
square) shape, whether or not having the character of articles, but
may not be otherw se cut to shape or further worked."

Therefore, the question that arises for consideration is whether the
appel | ant manufacturer’s process of placing the plates, sheets and strips
in the dye and subjecting the same to pressing in the hydraulic press is
in the nature of ’'further working’

The appel | ants contended that the anendnment was effective only
from 31. 05.1990 and, therefore, the same could not be extended to the
classification list filed by themprior to that date. The anendnent was
nerely clarificatory in nature and it neither restricted nor enlarged the
scope of heading No. 40.08 or 40.16. Hence, the primary issue for
consideration is the interpretation and application of Note 9 of Chapter
40 before-its -amendnent in 1990. Aplain reading of Note 9 before its
amendnment woul d show that what is covered are plates, sheets and
strips which are of regul ar geonetric shape, whether uncut or cut to
rect angul ar shapes, whether printed or surface worked "but not
ot herwi se cut to shape or further worked."

To determne the nature of the inpugned goods, the difference
between "surface worked" and "further worked" is significant. " Surface
wor ki ng’ means wor ki ng on the surface of the material. " Sur face
wor ki ng’ may include coating, polishing, colouring, enbossing,
corrugating or even grooving when such grooving is only on the surface
of the materi al

The Departnent contended that though at the initial stage the
goods manufactured by the respondents energed in the formof plates,
sheets or strips, thereafter they are noul ded, when their edges are
rounded off and the shape of the cross section becones an trapezoid.
As a result, the final products do not remai npl ates/sheets/strips as
defined under Note 9 of Chapter 40, since they are further processed and
hence, cannot be classified under sub-heading 4008. 21. The
classification under sub-heading 4016.99 as "other" articles of
vul cani sed rubber was nore appropriate and, therefore, the exenption
Notification No. 47/76, as anended, was not-applicableto the
appel l ants. The two nmenbers of a Bench of the Tribunal having
difference in their viewthe matter was referred to the Third Menber.

The majority view of the Tribunal held that the basic character of
the goods changed when they were subjected to the process of dye and
groovi ng by hydraulic press. In their opinion, "even after the energence
of plates, sheets or strips after extrusion, the material had to undergo
the hydraulic press stage to becone the plates, sheets and strips neant
for resoling, repairing or retreading under the sub-heading No. 4008.21."
This process fell within the nmeaning of "further worked" and, therefore,
the i npugned products could not be classified under sub-headi ng No.
4008. 21 as held by the Collector.

The minority opinion held that the types of processes or activities,
which lead to 'surface working’ were illustrated and indicated in the
bracket after the words 'surface worked' . This neant that further working
woul d constitute sone process or activity, which is to be undertaken
after surface working. As the manufacturing process clainmed by the
appel  ants had neither been contradicted nor shown to be wong, it was
held that the inpugned goods were only ’surface worked and 'further
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wor ked’ and coul d, therefore, be classified under sub-headi ng No.
4008. 21.

We nmay notice that as per Rule 3(a) of the Interpretation Rules to
Central Excise Tariff Act, 1985, "The headi ng which provides the nost
specific description shall be preferred to headi ngs providing a nore
general description.”

Accordi ngly, the heading No. 40.08 provides nore specific
description to the inpugned goods than heading No. 40.16 and hence,
the specific entry should overrule the general entry. Mor eover, the
manuf act uri ng process involved ’'surface working of the types described
above and does not include 'further working . This is evident fromthe
interpretation of Note 9 of Chapter 40, that further working would
envi sage an activity other than those nentioned therein. Hence, on the
basi s of the aforesaid discussion, the inmpugned goods woul d be cl assified
under sub-headi ng 4008. 21 and not under sub-headi ng 4016.99 as
cl ai med by the Departnent.

Thus, these appeals stand all owed by setting aside the order of the
Tri bunal and restoring that of the Collector.

J.
[ S. RAJENDRA BABU ]

J.
[ RUMA PAL ]
MAY 7, 2002.




