http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 10

PETI TI ONER
COW SSI ONER OF SALES TAX, U.P. AND ORS. ETC. ETC

Vs.

RESPONDENT:
BAKHTAWAR LAL KAI LASH CHAND ARETI AND ORS. ETC. ETC.

DATE OF JUDGVENTO5/ 08/ 1992

BENCH
JEEVAN REDDY, B.P. (J)
BENCH

JEEVAN REDDY, B.P. (J)
RANGNATHAN, S.
RAMASWAM , V. (J) 11

Cl TATI ON
1992 Al R 1952 1992 SCR (3) 733
1992 SCC_ (3) 750 JT 1992 (4) 388

1992 SCALE (2)138

ACT:
U P. Sales Tax Act, 1948/ U. P. Sales Tax Rul es, 1948:
Sections 2(e) and 3-D Purchase Tax-Levy of - Conm ssion
agent / Deal er purchasi ng goods on ~behalf of ex-state
principals and despatching themto places outside State-

VWhether an inter-State purchase-Wether liable to pay
purchase Tax under the State Act.

Section 3-B, FormIl1-C1

Pur chase Tax-recovery of - Deal er wr-ongl y i ssui ng

Declaration formfor inter-State transaction as intra-State
pur chase- Whet her can be proceeded against for tax |eviable
under Central Sales Tax Act-Provision applicable only to tax
| evi abl e under State Act evaded.

Central Sales Tax Act 1956:

Section 3(c)-Purchase of goods by deal er on behalf of
ex-State principals and despatch to places outside /State-
Whet her an inter-State purchase

HEADNOTE:

The comon question for consideration.in the batch of
appeals filed by the appellant-State was whether the goods
purchased by a comm ssion agent for and on behalf of the
principals outside the State of U P. and dispatched to
principals, were inter-State purchases under clause (a) of
Section 3 of the Central Sales Tax Act, 1956 and  were,
therefore, not exigible to tax under Section 3-D of the U. P.
Sal es Tax Act, 1948.

The respondent-assessee, in one of the appeals, a
regi stered dealer in Utar Pradesh, dealing in foodgrains
and oils anbng others, purchased the comodities from
Cartnen and agriculturists, both on his own account as well
as for and on behalf of his ex-UP. principals, i.e.
deal ers | ocated outside the State, and clained that inasmuch
as the goods pur-

735
chased for and on behalf of the ex-State principals were
sent to themforthwith, the said purchases squarely fel
under clause (a) of section 3 of the Central Sales Tax Act
and were not exigible to tax under the State Act. However,
the the case of the State was that the purchases in question
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were to be treated as intra-State purchases, exigible to
purchase tax under Section 3-D of the U P. Sales Tax Act,
1948 and, therefore, tax thereon was payable by the selling
deal er.

The Hi gh Court held that the purchases nmade by the
conmi ssion agents in the appellant-State on behalf of the
principals outside the State, where the goods so purchased
wer e despatched to such principals, were inter-State
purchases not exigible to tax under the U P. Sales Tax Act,
1948. It found that the purchase orders placed by the ex-
State principals to the assessee were not on the record
but, fromthe conduct of the parties and on the facts, it
was clear that the ex-State principals contracted with the
assessee that he should purchase goods on their behalf in
the State and despatch themto ex-State destinations on the
paynment of conmi ssion and the goods were sent to the ex-
State principals in ful fillment-of the contract.

In the appeals before this Court, on behalf of the
State it/ was contended that the purchases nade by the
respondent-dealer in the State were conpleted purchases
once a purchase was conplete inthe State it was inmmateria
whet her the goods were later despatched to another State or
sold within the State; for the purpose of the U P. Sal es Tax
Act, it was enough that a sale or purchase took place wthin
the State; the subsequent novenent of  the goods was
irrelevant; a concluded sal e nmust necessarily take place in
the other State and not in the State fromwhich the goods
emanat ed and a concl uded or a conpleted sale nust followthe
noverrent of goods and shoul d not precede and if a purchase
or sale was conpletein the State from which the goods
emanated, it could never be an inter-State purchase or sale.

In one of the connected appeals the question was
whet her the respondent-deal er who had issued Forms  111-C1
and paid tax on the purchases made by hi munder the U P.
Sal es Tax Act, but subsequently, relying on the Hi gh Court’s
deci sion wunder appeal, clained and got, refund of the tax
paid by him on the ground that the purchases effected by
hi m were not assessable to tax under the U P. Sales Tax Act,
coul d be

736
proceeded against under Section 3-B of the U P. ~Sales Tax
Act, for making good the tax ampbunt for issuing wong or
false certificates or declaration and thus preventing the
authorities fromtaxing the transaction under the Centra
Act .

Di smi ssing the appeals, this Court,

HELD: 1. The purchases effected by the respondent-dealer
were inter-State purchases. The purchases were made by the
respondent as a conmi ssion agent on behalf of the ex-State
principals and the goods purchases under each of the
purchases were duly despatched to such principals, ‘and such
despatch took place not later than three days fromthe date
of purchase, as soon as the railway wagon was available.
The purchase of goods and their despatch to ex-State
principal were parts of the same transaction. The novenent
of goods from the appellant-State to another State was
occasioned by and was the result-or the incident of-the
pur chase. It was the consequence of the purchase. Such
noverrent of goods, though not proved to have been expressly
stated in the contract of sale, was yet held to have been
agreed upon between the parties. The question whether a
sal e/ purchase is an inter-State sal e/ purchase depends on the
facts of each case. The principles are well settled; it is
only a question of application of these principles to the
facts in each case. |If the respondent-deal er had purchased
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the goods on behalf of the ex-State principals in the first
i nstance and thereafter in pursuance of subsequent
i nstructions despatched the goods, then the instructions to
despatch the goods are independent of the instructions to
pur chase. There is a break between the purchase and
despatch of goods. It would not be an inter-State purchase.
An out-State principal may first instruct his comssion
agent within the appellant-State to purchase the goods on
his behalf and to await his further instructions. Depending
upon the market conditions and other circunstances, the ex-
State principal may instruct his agent in the State either
to sell the goods within the State or to despatch the goods
beyond the State. |If such were the case, it would be right
to say that the appellant-State was conpetent to tax the
purchase by the respondent-dealer. But that is not the case
in the instant case. [743B-C, 746F-QJ

2.1 Wiere a sale or purchase, though effected wthin
the State of U P. ~occasions the novenent of goods
sol d/ purchased thereunder fromthe State of U P. to other
State, it becones an inter-State sale. Such a sale

737

cannot be taxed by the Legislature of Uttar Pradesh. It is
taxabl e only under the Central Sales Tax Act, 1956. [ 746D

2.2 According to clause (a) of Section 3 of the Centra
Sal es Tax Act, 1956, an inter-State sale or purchase is one
whi ch occasions the novenent of goods from one State to

anot her. In other words, the novenent of goods from one
State to another nust be the necessary incident - the
necessary consequence-of sale or purchase. A case of cause
and effect - the cause being the sale/purchase and the
effect being the novenment of the goods to another State.
[ 740F- G

2.3 1t is imuaterial whether a conpleted sale precedes
the novenment of goods or follows the novenent of goods, or
for that matter, takes place while the goods are in transit.
VWhat is inmportant is that the nmovenent of goods and the sale
nmust be inseparably connected.  [|f the goods nove from one
State to another in pursuance of an agreenent of ‘sale and
the sale is conpleted in the other State, it is an /inter-
State sale. |Indeed, fromthe | anguage enployed in clause
(a) of Section 3 of the Central Sales Tax Act, 1956 it _is
clear that the novement of goods follows upon and is the
necessary consequence of the sale or purchase, as the case
may be, and not the other way round. [746A-C]

Tata Iron & Steel Co. Ltd., Bonbay v. S.R ~Sarkar and
Os., [1961] 1 S.CR 379; Union of India & Anr. v.K G
Khosla & Co. (P) Ltd. & Os., [1979] 3 S.C R 453; Ol India
Co. Ltd. v, Superintendent of the Taxes and Ors., [1975] 3
S.C.R 797 and Bal abhagas Hul aschand v. State of Orissa,
[1976] 2 S.C.R 939, relied on

A. Haj ee Abdul Shakoor & Co. v. State of Madras, [1964]
8 S.CR 217 and State of Travancore Cochin v. Shanmugha
Vil as Cashew Nut Factory, [1954] S.C. R 53, referred to.

3. Even assum ng that the respondent-deal er represented
to the authorities by issuing Form 1I11-C 1| that t he
purchases effected by himwere intra-State purchase |iable
to be taxed under the State enactnent and thereby prevented
the authorities from taxing the transactions under the
Central Sales Tax Act, the respondent-dealer cannot be
proceeded against under Section 3-B of the U P. Sales Tax
Act for the reason that the said Section applies to a
situation where the tax "leviable under this Act" i.e.
State Act, is evaded. It does not apply where the tax
payabl e under the

738
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Central Governnment is evaded. [747D E]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal Nos. 4560-
62 of 1990 etc. etc.

From the Judgnent and Order dated 8.10.1984 of the
Al'l ahabad High Court in Sales Tax Revision Nos. 446,447 and
448 of 1983.

D.V. Sehgal, B.S. Chauhan, RB. Msra and Vishwajit
Si ngh for the Appellants.

Raja Ram Agrawal, R D.U. Upadhyay, P.K  Chakraborty,
Vijay Hansaria, Suresh Gupta, Puneet Tyagi, Ms. Santosh
Singh, P.S. Jha, Dr. NMaya Rao, Ms. Abha Jain, Ms Ran
Chhabra, M P. Shorawala, RC. Verma and Sarva Mtter for the
Respondent s.

The Judgrment of the Court was delivered by

B. P. 'JJEEVAN REDDY, J. A commpbn question arises in this
bat ch of '‘Appeal s and Speci al Leave Petitions.

Leave granted in S.L.Ps.

In Commi ssioner of Sal es Tax, U.P.v. Hanuman Tradi ng Co.
[1979) Vol. 43 Sal es Tax Cases 408] a learned Single Judge
of the Allahabad H gh Court held that the purchases made by
Conmi ssion Agents/ in~ U P. on behalf of the principals
outside the State, ' where the goods  so  purchased were
despatched to such principals, were “inter-state purchases
not exigible to tax under the U P. Sales Tax Act, 1948.
Thi s deci sion was rendered on Cctober 6,1978.  CGivil Appea
No. 1809 of 1982 is preferred against the same. Fol | owi ng
the said decision a |arge nunber of cases were disposed of
by the Allahabad H gh Court which have given rise to the
other Civil Appeals and the S.L.Ps. posted before us.. Since
the facts in all these appeals are stated to be identical
it is enough to refer to the facts in Gvil Appeal No. 1809
of 1982. The facts as found recorded in the order  of the
Hi gh Court are to the follow ng effect:

The respondent - assessee, Hanuman Tradi ng Conpany, is a
registered dealer in Utar Pradesh, dealing in- foodgrains
and oils among others. During the year in- question, he
purchased the said commodities both on his own account _as
wel |l as for and on behalf of his ex-U P.

739
principals i.e. dealers located outside the State of U P
W are not concerned wth the purchases nade by the
respondent-dealer on his own account, but ~only with the
pur chases nade by himas the conm ssion agent of the ex-U P
princi pal s. These purchases were made by the [ respondent-
dealer from three sources, nanely: (1) from. Registered
Dealers (2) fromCartnen, and (3) from Agriculturists, So
for as purchases nmade fromregi stered deal ers are concerned,
we are not concerned with them The |earned counsel for the
State of U P., stated before us that tax thereon is payable
by the selling dealer. The controversy thus narrows down to
purchases nmde by the respondent-dealer from cartnen -and
agriculturists. The finding of the H gh Court with respect
to the nature of the transactions may be set out in their
own words:
"In the present cases, the purchase orders placed
by the ex-U P. principals to the assessee are not
on the record but, fromthe conduct of the parties
and on the facts found, it is clear that the ex-
U P. Principals contracted with the assessee that
he shoul d purchase goods on their behalf in U P
and despatch themto ex-U. P. destinations on the
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paynment of conmmission........... the goods were sent
to the ex-UP. principals in fulfillnment of the
contract."

Sales of agricultural produce by agriculturists are
exenpt fromtax under the U P. Sales Tax Act by virtue of
the proviso to the definition of the expression 'dealer” in
clause (e) of Section 2. The proviso says that "a person who
sells agricultural or horticultural produce grown by hinself
or grown on any land in which he has an interest, whether as
an owner, usufructuary nortgagee, tenant or otherw se, or who
sells poultry or dairy products fromfows or aninmals kept
by himshall not, in respect of such goods be treated as a
deal er. " In such a case, it is stated, purchase tax is
| evi abl e on the purchaser. If, however, the purchase is an
inter-state purchase as defined by Section 3 of the Centra
Sales Tax Act, 1956 then the State Legislature becones
di sabled fromtaxing it by virtue of Article 286(1) of the
Constitution of India.” It is this aspect which lies at the
root of the grievance of the State, and it is precisely for
this reasonthat it seeks to treat the purchases in question
as intra-state purchases, exigible to purchase-tax under
Section 3-D of the State Act.

740

Section 3 of the Central Sales Tax Act, 1956 defines
the inter-State sale/purchase. Omtting the Explanations
whi ch are not, necessary for our purpose, the Section reads
as follows:

"3. Wen is a sale or purchase of goods said to
take place in the course of inter-State trade or
commerce.- A sale or purchase of goods shall be
deened to take place in the course of ~inter-State
trade or conmmerce if the sale or purchase -

(a) occasions the nmovenent of goods fromone State
to another; or

(b) is effected by a transfer of docunments of title
to the goods during their nmovenent fromone State
to anot her.

Section 4 specifies when can a sale or purchase of
goods be said to have taken place inside a State; once a
sale or purchase is determined in accordance with the said
provision to have taken place inside a particular State, it
must be deemed that it has not taken place in any other
State. Section 6 is the charging Section. Comng back to
the definition in Section 3, an inter-State sale or purchase
is deened to take place if "the sale or purchase occasions
the novement of the goods fromone State to another" or
where "the sale or purchase is effected by a transfer of
docunents of title to the goods during their noverment _from
one State to another." The respondent-dealer B says /that
i nasmuch as the goods purchased for and on behal f of the ex-
State principals were sent to them forthwith, “the said
purchases squarely fall under clause (a) of Section 3

According to clause (a) of Section 3, an inter-State
sale or purchase is one which occasions the novement - of
goods from one State to another. In other words, the
noverrent of goods fromone State to another nust be the
necessary incident - the necessary consequence - of sale or
purchase. A case of cause and effect - the cause being the
sal e/ purchase and the effect being the noverment of the
goods to another State. The purport of this clause has been
succintly stated by Shah, J. In Tata Iron and Steel Co. Ltd.
Bonbay v S.R  Sarkar and Os., [1961] 1 S.CR 379, a
deci sion of the Constitution Bench:

“I'n our view, therefore, within d.(b) of S.3 are
included sales in which property in the goods
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To
and Anr.

passes during the novenent of
741

the goods fromone State to another by transfer of
docunents of title thereto: cl.(a) of s.3 covers
sal es, other than those included in d.(b) in which
the movenent of goods fromone State to another is
the result of a covenant or incident of the
contract of sale, and property in the goods passes
in either State."
the sane effect is the decision in Union of India

v.K. G Khosla & Co. (P) Ltd. & Os., [1979] 3

S.C R 453. Chandrachud, CJ., speaking on behalf of

hi msel f,

D.A. Desai and R'S. Pathak, JJ. ruled:
“"I't is not true to say that for the purposes of
section 3(a) of the Act it is necessary that the
contract of sale nust itself provide for and cause
the movenent of goods or that the novement of goods
must be occasi oned specifically in accordance with
the ternms~ of the contract of sale, The true
positionin lawis as stated in Tata Iron and Stee
Co. Ltd., Bombay v.S'R Sarkar and others (1)
wher ei n Shah, J. speaking for the najority observed
that clauses (a) and (b) of section 3 of the Act
are nutual 'y exelusive and that section 3(a) covers
sal es in which the novenent of goods fromone State
to another "is the result of a covenant or incident
of the contract of sale, and property in the goods
passes in either State." ~Sarkar, J. speaking for
hi rsel f and on behal f of Das Gupta, J. agreed with
the mpjority that clauses (a) and (b) of section 3
are mutually exclusive but differed from it and
held that "a sale can occasionthe novenent of the
goods sold only when the terns of the sale provide
that the goods woul d be noved; in other words, a
sale occasions a nmovenent ~of goods when t he
contract of sale so provides”. The view of the
majority was approved by this court in the Centra
Marketing Co. of India v. State of Msore, (1)
State Trading Corporation of india v. State of
Mysor e (2) and Singareni Collieries Co. V.
Conmi ssi oner of Commercial Taxes, Hyderabad. (3) In
K G Kholsa & Co. v. Deputy Conmi ssi on of
Commercial Taxes, (4) counsel for the Revenue
invited the court to reconsider the question ~but
the court declined to do so. |In a recent decision
of this court in Ol India Ltd. V. The
Superintendent of Taxes and Ohers (5) it was
observed by Mathew, J., who spoke for (the court,
that: (1) a sale which

742
occasi ons novenent of goods from one “State to
another is a sale inthe course of inter-State
trade, no matter in which State the property.in the
goods passes; (2) it is not necessary that the sale
nust precede the inter-State novenent in order that
the sale nay be deened to have occasioned such
noverment, and (3) it is also not necessary for a
sale to be deened to have taken place in the course

of inter-State trade or conmerce, t hat t he
covenant regarding inter-State Mywvenent rmust be
specified in the contract itself. It would be

enough if the novenent was in pursuance of and
incidental to the contract of sale. The |[earned
Judge added that it was held in a nunber of cases
by the Supreme Court that if the novement of goods
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from one State to another is the result of a
covenant or an incident of the contract of sale,
then the sale is an inter-State sale."

The decision in Kholsa and Co. explains that to be
called an inter-State sale or purchase, it is not necessary
that the contract of sale nust expressly provide for and/or
stipul ate the novenent of goods fromone State to the other
it is enough if such novenent of goods is inplicit in the
contract of sale. |If, however, the novenent of goods is
neither expressly provided for in the contract nor is it
implicit in it, the novenent of goods from one State to
another, - even if one takes place - cannot be related to
the sal e/ purchase. In such a case the novenent of goods
woul d be un-connected wth an i ndependent of t he
sal e/ pur chase. It woul'd not fall under Section 3(a). To
fall thereunder, the sale and the novenment of the goods nust
be parts of the same transaction.

In the decisionin A Hajee Abdul Shakoor and Conpany
v. State of  Madras, [1964] 8 S.C R 217 the followng
statenent' _occurs: "The nmere fact that the article sold in
the State had been brought fromoutside the State does not
make the sale of that ~article a sale in the course of
inter-State trade or conmerce. It is only when A, in State
X, purchased through a conm ssion agent . in a State Y and
receives the articles purchased through the commercia
agency that the sale cones within the expression ‘in the
course of inter-State trade’': See State of Travancore Cochin
v. Shannugha Vil as Cashew Nut Factory." This statenent is
in accord with the ratio of the decisions aforenentioned.

743

If we examine the facts of this case in the '|ight of
the above principles, it would be clear that the purchases
ef fected by t he respondent - deal er wer e inter-State
pur chases. The purchases were nade by the respondent as a
conmi ssi on agent on behal f of the ex-U P. principals and the
goods purchased wunder each of the purchases were duly
despatched to such principals It is found that such
despatched took place not later than three days ‘from the
date of purchase, as soon as the railway -wagon was
avai |l abl e. The purchase of goods and their despatch to ex-

State principal were parts of the sane transaction. The
noverment of goods from Uttar Pradesh to another State  was
occasi oned by and was the result - or the incident of - the
pur chase. It was the consequence of the purchase. Such

noverrent of goods, though not proved to have been expressly
stated in the contract of sale, was yet held to have been
agreed upon between the parties. W mnust enphasise that the

guestion whet her a salel/purchase is an inter-State
sal e/ purchase depends on the facts of each case. The
principles are well settled; it is only a question of

application of these principles to the facts found-in each
case.

Sri Sehgal, |earned counsel for the State of Utar
Pradesh contended that the purchases made by the respondent -
dealer in the State of U P. were conpl eted purchases. Once
a purchase is conplete in the State of Uttar Pradesh, he
contends, it is inmaterial whether the goods are |ater
despatched to another State or sold within the State. For
the purpose of the U P. Sales Tax Act, it is enough that a
sal e or purchase takes place wthin the State; the
subsequent novenent of the goods is irrelevant, says the
counsel . W find it not possible to agree. As held by

Mathew, J. in Gl India Co. Ltd. v. Superintendent of the
Taxes and Os., [1975] 3 S.C.R 797, quoted approvingly in
Khosla and Co., "a sale which occasions the novenent of
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goods fromone State to another is a sale in the course of
the inter-State trade, no matter in which State the property

in the goods passes. "Even if the goods nove in pursuance
of an agreement of sale and the sale is conpleted in the
State in which the goods are received, it will be an inter-

State sale, as explained by this Court in Bal abhagas
Hul aschand v. State of Orissa, [1976] 2 S.C R 939.

Sri Sehgal placed strong reliance upon certain
observations in Bal abhagas v. State of Orissa. The question
that arose for consideration in that case was whether the
definition of "sale" in Section 2(g) of the Central Sales
Tax Act takes in an agreement of sale. Fazal Ai, J;
speaking for the Bench conprising Mathew, J. and hinself,
held that it does. Having said so, the

744
| earned Judge nade certain further observations which read
as follows:
“Furthernmore,” we can hardly conceive of any case
where a sale would take place before the npvenent
of “goods. Nornmal |y what happens is that there is a
contract betweenthe two parties in pursuance of
whi ch the goods nove and when they are accepted and
the price is paid the sale takes place. There
woul d, therefore, hardly be any case where a sale
woul d take place even before the novenent of the
goods. We woul d illustrate our point of view by
gi ving some concrete instances:
Case No.1 - Ais a dealer in goods in State X
and enters into an agreenment to sell his goods to B

in State X. In _pursuance of the agreement A sends
the goods fromState X to State Y by ~booking the
goods in the name of B. In'such a case it is

obvious that the sale is preceded by the nmovenent
of goods being in pursuance of a contract | which
eventual |y nerges into a sal e the novenent nust be
deemed to be occasioned by the sale. The  present
case clearly falls within this category.

Case No. Il - Awho is a dealer in’ State X
agrees to sell goods to B but he books  the  goods
from State X to State Y in his owmn nanme and his
agent in State Y receives the goods on behal f of A
Thereafter the goods are delivered to Bin State Y

and if B accepts thema sale takes place. It wll
be seen that in this case the nmovenent of goods  is
nei ther in pursuance of the agreenent to sell nor

in the novenment occasioned by the sale. The seller
hinsel f takes the goods to State Y and sells the
goods there. This is, therefore, purely an interna
sal e which takes place in State Y and falls beyond
the purview of Section 3(a) of the Central /Sales
Tax Act not being an inter-State sale.

Case No. Il - B a purchaser in State Y cones
to State X and purchases the goods and pays the
price thereof. After having purchased the goods

he then books the goods from State X to State Y _in
his own nanme. This is also a case where the sale
is purely an internal sale having taken place in
State X and the novenent of goods is not occasioned
by the sale but takes place after the property is
purchased by B and becones his property.
745

Cenerally these are only type of cases that can
occur in the day to day conmercial transactions.
It is, therefore, manifest that there can hardly be
a case where once a sale takes place the nmovenent




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 10

is subsequent to the sale.™

The Learned Judge proceeded further and held thus:

"(2) That are following conditions must be
satisfied before a sale can be said to take place
in the course of inter-State trade or comerce
(i) that there is an agreenent to sell which
contains a stipulation express or inplied regarding
the novenment of the goods from one State to
anot her;

(ii) that in pursuance of the said contract the
goods in fact nmove fromone State to another; and
(ii1) that ultimately a concluded sale takes place
in the State where the goods are sent which nust be
different fromthe State fromwhich the goods nove
If these conditions are satisfied then by virtue of
Section 9 of the Central Sales Tax Act it is the
State from which the goods nove which wll be
conpetent to levy the tax under the provisions of
the Central Sales Tax Act. This proposition is
not, and cannot, be disputed by the | earned counse
for the parties."

Sri Sehgal relies particularly upon "Case No. III"
contained in the first extract and clause (iii) nentioned in
the second extract. Relying upon these statenents, the
| ear ned counsel /contends that a concluded sale must
necessarily take place in the other State and not in the
State from which the goods emanate. According to him a
concluded or a conpleted sale must follow the  novenment of
goods and should not precede. 1f a purchase or sale is
conplete in the State fromwhichthe goods emanate, he says,
it can never be an inter-State purchase or sale. W cannot
accede to this understanding of the |earned counsel. The
said observations, no doubt rather w dely worded, 'nust be
understood in the context of the question that arose for
consideration in that case viz:, whether an agreement of
sale is included within the definition of ‘sale as  defined
in the Central Sales Tax Act. Be that as it may, the true
position has since been explained in the

746
| ater decision in Khosla and Co. It is.inmmterial whether a
conpl eted sal e precedes the novenent of goods or follows the
noverent of goods, or for that matter, takes place while the

goods are in transit. VWhat is inportant is that the
novemnent of goods and the sale nust be i nseparabl y
connect ed. The rati o of Bal abhagas is this: if ~ the ~goods

nove fromone State to another in pursuance of an agreenent
of sale and the sale is completed in the other State, it is
an inter-State sale. The observations relied upon by Sr
Sehgal do not constitute the ratio of the decision and
cannot cone to the rescue of appellant-State. I ndeed, if
one | ooks to the | anguage enployed in clause (a) of - Section
3 it seens to suggest that the novenment of goods follows
upon and is the necessary consequence of the sale or
purchase, as case may be, and not the other way round.

Sri Sehgal is equally not right in saying that novenent
of goods from the State of UP. to other State(s) is
imuaterial and that the U P. Legislature is conpetent to tax
each and every purchase that takes place within that State
Odinarily, it is so, but where a sale or purchase, though
effected within the State of U P. occasions the novement of
goods sol d/ purchased thereunder fromthe State of UP. to
other State, it beconmes an inter-State sale. Such a sale
cannot be taxed by the Legislature of Uttar Pradesh. It is
taxabl e only under the Central Sales Tax Act, 1956.

Situation could have been different if the respondent-
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deal er had purchased the goods on behalf of the ex-UP.
principals in the first instance and thereafter in pursuance
of subsequent instructions despatched the goods. |In such an
event the instructions to despatch the goods are independent
of the instructions to purchase. There is a break between
the purchase and despatch of goods. It would not be an
inter-State purchase. An out-State principal my first
instruct his comm ssion agent within the State of UP. to
purchase the goods on his behalf and to await his further
i nstructions. Dependi ng upon the market conditions and
ot her circunstances, the ex-State principal may instruct his
agent in the State either to sell the goods within the State
or to despatch the goods beyond the State. |If such were the
case, Sri Sehgal woul d have been right in saying that the
State of U P. was conpetent to tax the purchase by the
respondent - deal er. But that is not the case here on the
facts found by the appropriate authorities.

For the above reasons, the G vil appeals fail and are
di sm ssed, but in the circunstances w thout costs.
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A Further question arises in this appeal. The
respondent - deal er, who is situated simlarly to t he
respondent-dealer in Cvil Appeal No. 1809 of 1982, issued
Forms [11-C1 and paid tax on the purchases nade by him

under the U P. Sales Tax Act. However, after the decision
of the Allahabad High Court in Human Trading Conpany, he
clainmed refund of the tax paid by himand probably got it,
contending that the  purchases effected by him were not
assessabl e to tax under the U.-P. Sales Tax Act. He was then
proceeded agai nst under Section 3-B of the U P.  Sales Tax
Act which provides that if a person issues a false or wong
certificate or declaration prescribed under the provisions
of the said Act and the rules thereunder to another person
by reason of which "a tax leviable under this Act" 'on the
transaction is not collected (or collected at a |esser
rate), then the person issuing such wong or fal se
certificate/declaration becones hinself liable to'pay such
t ax. The case of the authorities was that the respondent-
deal er represented to the authorities by issuing Formlll-C
I that the purchases effected by him are intra-State
purchases liable to be taxed under the State enactnent — and
t her eby prevent ed the authorities from taxing t he
transactions wunder the Central Sales Tax Act; he nust,
therefore, nmake good that tax anpbunt. Assum ng that what
the authorities say is true, even so the respondent-deal er
cannot be proceeded agai nst under Section 3-B for the reason
that the said Section applies to a situation where the tax
"l eviable wunder this Act" i.e., State Act, is evaded. It
does not apply where the tax payable wunder the Centra
enactment is evaded. This appeal has to be dismissed on
this short ground alone, and is accordingly dism ssed.
No costs.
N. P. V. Appeal s di sm ssed.
748




