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The Hi gh Court of Madhya Pradesh Bench at Gaalior by inpugned
Judgnent 11.3.2002, reversed the verdict of the trial court and
convicted the three appellants before us for the offences for which they
were charged and sentenced themto inprisonment for life and fine of
Rs. 10, 000/- each with directions that they shall suffer RI for one year
in default for paynent of fine:

The present three appellants were acquitted along with the co-
accused Pooran Singh by the Court of Special Judge, Bhind by
Judgnent dated 06.9.1985 for offences alleged to have been
conmmitted by them under Sections 302/34, 396, 460, 404 of |ndian
Penal Code [for short '"I.P.C ] and Section 11/13 of MP. [Dacoity
Vi havar an Kshetra] Adhi ni yam 1981

The charge against themwas that on the intervening night of 28th-
29t h February, 1984, they entered the house of deceased Mata Prasad.
They killed himand hanged himin the house and also killed his
daught er Munni Devi .

The case of the prosecution set up against the three accused and
the fourth accused Pooran Singh is as follows : -

The notive of the crime is alleged to be a civil dispute pending in
the civil court between accused Bhagwan Singh with his father Dayaram
as one party and the deceased Mata Prasad as their adversary. They al
lived in the nei ghbourhood of each other in village Mirawali, Tehsi
Lahar, P.S. Daboh, District - Bhind. The civil dispute was regarding
openi ng of a door for access to the Chabutara between the house of
the parties. The deceased had filed a Civil Suit No. 566A of 1986 and
obt ai ned an injunction on 20.10.1983 agai nst the accused Bhagwan
Singh restraining the latter fromopening any door or w ndow towards
the Chabutara of the plaintiff.

The case of the prosecution is that accused Bhagwan Si ngh
therefore, hatched a plan to kill Mata Prasad with the hel p of the other
co-accused. To acconplish their plan, in the mdnight intervening 28th
29t h February, 1984 they entered the house of deceased Mata Prasad
and by throttling himby neck, killed himand hanged himw th the hook
of the door in the house. They also killed his daughter Munni Devi who
was found dead inside the house with burns.
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The main evidence |l ed by the prosecution agai nst the accused is
the solitary testinony of alleged child eye-wi tness Arvind Kumar (PW
19) who was aged about six years at the tine of the incident and the
al  eged judicial confession (Ex.Pl) of acquitted co-accused Pooran Singh
recorded under Section 164 of Crimnal Procedure Code [for short
"Cr.P.C] by Shri D.K. Palliwal (PW1), Judicial Mgistrate Ist C ass,
Lahar.

The other corroborative evidence relied by the prosecution is of
al | eged conspiracy regardi ng which the tal ks took place between the
accused prior to and after the incident and were said to have been
over heard by Kal ka (PW10), Kam esh (PW12), Deenanath (PW17)
and corroborated by Radheyshyam (PW 20) husband of deceased Munn
Devi. The prosecution also |led evidence that on information of the
accused, donestic articles and val uabl es belonging to the house of the
deceased were recovered fromthe possession of the accused.

At the outset, we may state that the oral evidence |led by the
prosecuti on agai nst-the accused of hatching a plan and tal ki ng about it
before and after its acconplishnent  which was all egedly overheard by
the w tnesses has not been believed both by the trial court and as al so
the Hi gh Court. The trial court also totally rejected the evidence of
al  eged recovery of articles on the alleged information of the accused
but the Hi gh Court has nade a nmention of recovery of few donestic
articles as a corroborative evidence against the accused with which we
shal |l deal at the appropriate stage of our Judgnent.

The High Court in reversing the verdict of acquittal and in
convicting the three accused before us as appel lants has mainly relied
on the eye-w tness account of the child wi tness Arvind Kumar (PW19).

It held that the judicial confession even though retracted and the
recovery of certain articles fromthe accused bel onging to the deceased
are corroborative pieces of evidence to the testinony of sole child eye-
wi tness Arvind Kumar(PW19). On this evidence, it is held that the
of fence all eged against the accused has been proved beyond doubt.

The | earned senior counsel Dr. T. N Singh appearing for the
appel | ants/ accused took us through the evidence on record and
submitted that both alleged eye-wi tness account of child wtness
Arvind Kumar (PW19) and all eged judicial confession (Ex.Pl) recorded
by the Judicial Magistrate were unreliable and were rightly rejected by
the trial court. The H gh Court has not given any justifiable and
convi ncing reasons to upset the verdict of the trial court and convicting
the accused on such weak evidence. W have al so heard the | earned
counsel appearing for the State of Madhya Pradesh who tried utnost to
support the judgment of conviction passed by the H gh Court.

Since the conviction is based mainly on the evidence of sole
al l eged child eye-witness Arvind Kumar (PW19), we shall first take up
for consideration that evidence to adjudge whether the H gh Court was
justified in taking a different view of his evidence and relying on it.

The incident took place on the intervening night of 28-29th
February, 1984. The case of the prosecution is that the child eye-
wi tness Arvind Kumar (PW19) aged about six years was along with his
two younger brothers sleeping with her deceased nother Minni Devi in
the house of deceased Mata Prasad. The Investigating Oficer claims to
have recorded statenent of the child w tness under Section 161 C.P.C
on the next day of the incident i.e. 01.3.1984. 1In his deposition the
child clainms to have seen accused Bhagwan Singh catching hold of his
not her by face and the co-accused Laxman Singh and Sul tan Si ngh
assaulting her. He also stated that there were two other persons present
with the accused. After witnessing the incident, he got terrified and went
back to sl eep. Wien he woke up in the norning, he found his
grandf at her Mata Prasad dead and hangi ng on the door of the house
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and nother lying burnt and dead. On seeing this ghastly scene, he

again fell asleep inside the house. |In the norning, his maternal uncle
Agyaram canme and took himand his younger brothers to village

Al anpur, where his father Radheshyam (PW20) I|ived.

The npst striking feature of the case casting great doubt on the
evidence of the child witness is the fact that although the child had
naned three appellants/accused in his statenent under Section 161
Cr.P.C on 01.3.1984, the nanmed accused were not arrested i mediately
thereafter. They were arrested as per the arrest menmo (Ex.P18) on
12.3.1984. It is nost unlikely that if the child had named the accused
in his statement under Section 161 Cr.P.C on 01.3.1984, the accused
coul d not have been arrested soon thereafter. There is no explanation in
the record for this delay in the arrest of the three accused who were
all eged to have been naned by the child witness in his statement to the
pol i ce.

The maternal uncle of the child Agyaramwas the first person to
neet child w tness Arvind Kumar” (PW19). If the child had seen the
i nci dent ‘and recogni sed the accused, Agyaram was the first person to
whom t he child woul d have di scl osed the incident and the names of the
assail ants. The prosecution has not produced Agyaramas a witness in
the case and has of fered no expl anation for withhol ding himfrom
produci ng as a witness. This om ssion on the part of the prosecution for
not producing Agyaramas a wi tness has been given great inportance
by the trial Judge in rejecting the version of the child anpobngst other
reasons. The High Court, however, has overlooked this vital |apse in the
prosecution evi dence.

Radheshyam (PW20), the father of the child and husband of
deceased Munni Devi in his statement did not state that after the
incident, the child witness Arvind Kumar (PW19) had di sclosed to him
the names of the assailants. This infirmty in the evidence of
Radheshyam and child wi tness has been tried to be explained by the
Hi gh Court in paragraph 26 of impugned judgnent stating that
Radheshyam with the news of the murder of near and dear ones m ght
have been perturbed and instead of interrogating his child, nust have
been busy in taking care of the dead bodi es and i n hel ping the police
i nvestigation.

The child w tness was exanined in the court as PW19. H s
statement was recorded on 14.2.1985. In the period intervening the
date of incident to the date of his deposition, there was sufficient tine
to tutor himfor making a statenent to involve the accused by nanes.
Admittedly, even though child witness Arvind Kumar (PW19) is alleged
to have seen and naned the three appellants/ accused on 01.3.1984 in
his statement nmade to the police under Section 161 C.P.C., no test
identification parade was held. The accused are said to have been
produced in the court with their faces covered. They were then on the
directions of the court asked to uncover their faces. /'The child is sai d
to have identified themin the court when they were-in the dock. This
dock identification of the three accused by child witness in the court was
not given inportance by the trial Judge in the absence of any Test
Identification Parade. The trial Judge recorded the deneanour of the
child witness that he was pausing and sonetinmes faultering while
deposi ng and did not seemto understand few questions put to him The
trial Judge, therefore, held that it would be hazardous to rely on such
shaky testinmony of a child w tness who could have been tutored in the
period intervening the date of incident and the date of his deposition

In appeal, the High Court relied on the sole testinobny of the
above eye-wi tness and brushed asi de such serious om ssions including
not hol ding of test identification parade after the child w tness had
named the three assailants before the police. The High Court relied on
dock identification stating that the child witness used to regularly visit
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hi s deceased grandfather Mata Prasad w th his nother and was

knowi ng since before the incident accused Bhagwan Singh living in the
nei ghbour hood and ot her accused Sultan Singh and Laxman Si ngh who
were al so of the sanme village Murawali. The rel evant part of the
reasoni ng of the High Court contained in paragraphs 26 to 28, requires
reproduction for considering whether the reasons and concl usi ons
contained in the judgnent of the H gh Court are justified for reversing
the verdict of acquittal given by the trial Judge.

"26. It has been argued for the respondent accused person

that child witness Arvind was not taken imediately to

police by his father Radhey Shyamand it is further

surprising that Radhey Shyam had asked no details about

the incident fromany of his children. He has no

know edge as to when the police had recorded statenent

of Arvind Kumar. It neans that Arvind Kumar was not

present on the spot, however, in our opinion, Arvind

Kumar aged bout six years, is the eldest child of deceased

Munni Devi, who coul d depose sonething about the

i ncident. Rest of his younger brothers are too small to

know about the incident and consequently, they were fast

asleep at the tinme of incident. 1t is usually expected that

the small children will acconpany their nother when the

nother is away from her husband and had gone to join her

fat her deceased Mata Prasad. The wi tnesses who had

visited the spot soon after occurrence also confirnmed the

presence of the children on the spot. In so far as the

children not being interrogated i mediately by their

father, is due to the fact that the father was not much

perturbed at the news of the incident and i mediately

rushing to the spot and was hel ping police investigation

there. It is further to be noticed that he was also required
to take care of the dead bodies to be sent for post nortem
and then to arrange for their funeral. Al this nade himso

busy that it is expected fromhimto divert his attention
towards interrogating children who had been hurriedly left
at his residence in village Al anmpur.

27. It is to be noticed that the children were found

sl eeping by the w tnesses who had reached the spot in'the
early nmorning and in the circunstances, everybody

thought that they may not be in know edge of the incident.
It is a mater of common know edge that children are

al ways kept apart fromthe dead body when they | oose
their nother in such an early age. |If the children were
kept away fromthe scene and were not immediately
interrogated by the witnesses of the police. Simlarly,
when the father of children was busy with funeral ‘etc. of
dead bodies, he is not expected to know as to when one of
the child was interrogated by police. In such a situation, in
our opinion, the evidence of child witness Arvind Kunar
cannot be disbhelieved on this ground al one. After going
through the evidence of the child w tness Arvind Kumar

we are of the opinion that his conduct and deneanor

during his examination in the court, is quite natural and
relevant. His evidence in the circunstances was not
appreciated by learned trial court in proper perspective
whi ch further finds support in material particulars fromthe
conf essional statenent of co-accused Pooran Singh

28. Learned counsel for the respondents accused person

has further contended that accused person were not

known to the child witness nor any identification parade
was arranged for this purpose. 1In the circunstances, dock
identification in the court is not sufficient. However, we
are of the opinion that the child witness was not cross-
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exam ned at all by the defence on the point of
identification as to whether the accused person are
previously known to himor not. Since it is not disputed
that accused Bhagwan Singh is a next door nei ghbour of
deceased Mata Prasad. Simlarly, accused Sultan Singh

and Laxman al so belong to sane village i.e. Muirawali. In
such a situation, it is to be presuned that these accused
persons are previously known to child wi tness and as such
there is nothing wong in the dock identification by the
witness in the court room These accused persons have

al so been naned by the child witness in his police case
diary statenment (Ex.D/4) and no cross-exani nation has

been nade of the wi tness regarding his nentioning nanes

of accused person in his police case diary statenent.

Al 't hough, the fact of deceased Munni Devi being set to fire
has not been nentioned in his police case diary statenent,
however, it has been clearly mentioned that her nouth

was gauged by Bhagwan Si ngh and Laxman and Sul t an

Singh were assaulting her. He being a child w tness, such
m nor di screpancies in his statenent are but natural and in
the circunstances, his statement clearly inspires

confi dence regardi ng i nvol vement of the accused persons
inthe crine."”

In our considered opinion, the evidence of the child wi tness
suffers fromserious infirmty due to om ssion of the prosecution in not
hol ding test identification parade and not exam ning Agyaramto whom
as alleged, the child first net after the incident. There are other
circunst ances di scussed by the trial Judge, which also nake the
evi dence of the child witness highly unreliable for basing a conviction

The | aw recogni ses the child as a conpetent witness but a child
particularly at such a tender age of six years, who is unable to forma
proper opinion about the nature of the incident because of inmaturity of
understanding, is not considered by the court to be a wi tness whose
sole testinony can be relied without other corroborative evidence. The
evidence of child is required to be evaluated carefully because he is an
easy prey to tutoring. Therefore, always the court |ooks for adequate
corroboration from other evidence to his testinony. [See Panchhi &

Os vs. State of U P : (1998) 7 SCC 177]

In the case before us, the trial Judge has recorded deneanour of
the child. The child was vacillating in the course of his deposition. From
a child of six years of age, absolute consistency in deposition cannot be
expected but if it appears that there was a possibility of his being
tutored the court should be careful in relying on'his evidence. W have
al ready noted above that Agyaram maternal uncle of the child, who
first met himafter the incident and took himalong with his younger
brothers to his father’s village, has not been produced by the
prosecution as witness in the court. It was nost likely that if the child
had seen the incident and identified the three accused, he woul d not
have narrated it to Agyaramas the latter would have naturally inquired
about the sane. The conduct of his father Radheshyam who was
produced as a witness by the prosecution is also unnatural that before
recording the statenment of the child by the police, he nmade no enquiries
fromthe child.

We find some force in the subm ssions made by the | earned
counsel appearing for the State of Madhya Pradesh that |ooking to the
age of child and his two younger brothers, it was nost |ikely that they
were with the nmother and sleeping with her when she had gone to stay
with her deceased father Mata Prasad. But the other possibility of the
children being fast asleep when the elders of the house were attacked
and killed cannot be ruled out as the incident is alleged to have
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happened in the m dnight. Mere presence of the children in the house

at the tine of the incident is no assurance to the case of the prosecution
that the eldest child got up on hearing hue and cries and had not only
seen the incident but also identified the accused. Taking into

consi deration the child psychology a |lad of six years having seen his

not her bei ng assaulted woul d have raised a cry; but he says that he
quietly went back to sleep. It is also nbst unnatural even for a child that
after witnessing his nother being assaulted by known persons he woul d

go back to sleep to wake up late in the nmorning only when his naterna
uncl e Agyaram came to fetch himand his younger brothers to his

father’s village Al ampur.

It is hazardous to rely on the sole testinony of the child wtness
as it is not available imediately after the occurrence of the incident
and before there were any possibility of coaching and tutoring him See

Paras 14 15 of State of Assamvs. Mfizuddin Ahned (1983) 2
SCC 14. In that case evidence of child witness is appreciated and held
unreliable thus
"14. The other direct evidence is the deposition of PW7,
the son of the deceased, a | ad of 7 years. The H gh Court
has observed in its Judgnent :-

the evidence of a child wtness is always
dangerous unless it is available imedi ately after
the occurrence and before there were any
possi bility of coaching and tutoring.

15. A bare perusal of the deposition of PW7 convinces us
that he was vacill ati ng throughout and has deposed as he
was asked to depose either by his Nana or by his own

uncle. It is true that we cannot expect nuch consistency in
the deposition of this witness who was only alad of 7
years. But fromthe tenor of his depositionit is evident
that he was not a free agent and has been tutored at al
stages by soneone or the other".

We have al so taken note of the fact that even after the alleged
i nvol venent of the three accused by the child witness in his statenent
under Section 161 Cr.P.C to the police, no test identification parade was
hel d. I n such circunstances, in our opinion, nmere dock identification of
the accused by the child in the court cannot be accepted with certainty
as areliable identification [see Japal Singh vs. State of Punjab,
1996(4) Crinmes 74 (SO].

On the omission of not holding test identification parade the
Hi gh Court has stated that the accused Bhagwan Singh lived in the
nei ghbour hood of deceased Mata Prasad and the other two accused
were also of the sane village. Therefore, it was not necessary for the
prosecution to have held a test identification parade when the accused
was already known to the child.

In our opinion, the reason assigned to brush aside such an
i mportant omission of not holding a test identification parade is
unconvi ncing. The child was aged about six years at the time of the
incident. He used to live with his father and nother at Al anpur. It has
been mentioned in evidence of sone of the witnesses that he used to
cone off and on with his nother and younger brothers to Murawali to
live with the grandfather Mata Prasad. Looking to his age and
under st andi ng of the child even though he m ght have identified accused
Bhagwan Singh who |ived in the nei ghbourhood, it was nost unlikely
that he woul d have known other two accused who were nerely
residents of the sane village Murawali. The Hi gh Court is not fully right
in observing that the child was acquainted to three accused al ready and
there was no necessity for the prosecution to have held a test
identification parade. In our opinion, therefore, the Hi gh Court was
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whol Iy unjustified in taking a view of the testinony of child witness
contrary to the one taken by the trial Judge and relying on it to convict
t he accused.

The High Court has relied on judicial confession made by accused
Pooran Singh against the present appellants/accused as a corroborative
evi dence to the eye-witness account of the child Arvind Kumar (PW19).

Wth regard to the judicial confession nade by acquitted accused
Pooran Singh to the Judicial Magistrate, there are many striking
features casting great doubt on the genuineness of the extra judicia
confession which was retracted in witing by accused Pooran Singh in
the course of his exam nation under Section 313 C.P.C. The accused
Pooran Singh was al so arrested al ong with co-accused under arrest
meno (Ex.P18) on 12.3.1984. His extra judicial confession was
recorded by the Judicial Mgistrate (PW1) on 09.4.1984 when he was
produced hand cuffed before himin police custody. The fact that
Poor an /Singh was produced handcuffed in police custody on 09.4.1984
has been admitted by the Judicial Magistrate as PW1 in statenent
nmade by himin cross-exam nation. If Pooran was in police custody, in
accordance with the requirenent of Section 164 Cr.P.C the Mgistrate
shoul d have taken care to ascertain that there had been no third degree
nmet hods used by the police against himto extract a confession. The
Magi strate in deposition-as PW1 does say that he questioned accused
Pooran Singh and the latter confirned that he was maki ng a statenent
voluntarily w thout any pressure. But the record of confession (Ex.Pl)
does not show that any specific questions were put to accused Pooran
Si ngh whet her any physical or nental pressure was put on himby the
i nvestigating agency. The first precaution that a Judicial Mgistrate is
required to take is to prevent forcible extraction of confession by the
prosecuting agency [See State of U P vs. Singhara Singh, AR
1964 SC 358]. It has also held by this Court in the case of Shi vappa
vs. State of Karnataka [1995 (2) SCC 76] that the provisions of
Section 164 Cr.P.C nust be conmplied with not only in form but in
essence. Before proceeding to record the confessional statenent, a
searching enquiry nust be nade fromthe accused as to the custody
fromwhi ch he was produced and the treatnment he had been receiving in
such custody in order to ensure that there is no scope for doubt of any
sort of extraneous influence proceeding froma source'interested in the
prosecuti on.

It has al so been held that the Magistrate in particular should ask
the accused as to why he wants to nmake a statenent which surely shal
go against his interest in the trial. He should be granted sufficient tine
for reflection. He shoul d al so be assured of protection fromany sort of
apprehended torture or pressure frompolice in case he declines to nake
a confessional statenent. Unfortunately, in this case, the evidence of
the Judicial Mgistrate (PW1) does not show that any such precaution
was taken before recording the judicial confession.

The confession is also not recorded in questions and answers
formwhich is the manner indicated in the crimnal court rules. The
confession was retracted before the trial Judge by the acquitted accused
Pooran Singh on 28.7.1985 where, he disclosed that he was produced
for judicial confession by telling himthat he woul d be a prosecution
wi tness as an approver. It is also stated that the police had net himin
the jail and his signature was obtained on a statement. It appears that
the accused Pooran Singh was in police custody when he was produced
hand cuffed for recording judicial confession. The Judicial Mgistrate
also admitted in his statement that he was produced by the police
through Police Station Daboh and after recording his statenent, he was
gi ven back to the custody of police. There was, therefore, every
possibility for accused Pooran Singh to have been physically and
mental |y pressurised for giving a judicial confession on an assurance
that he woul d be made a prosecution witness as an approver. He has
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retracted his confession before the court on 28.7.1985 in the course of
the trial and gave a statenent in witing for retracting the judicia
confession on 05.8.1985 in his exam nation as an accused after tria
under Section 313 Cr.P.C. In his statenent in witing under section 313
Cr.P.C, he stated that he was physically tortured and threatened by the
police to agree for giving a fal se confession

It has been held that there was custody of accused Pooran Singh
with the police inmediately preceding the making of the confession and
it is sufficient to stanp the confession as involuntary and hence
unreliabl e. A judicial confession not given voluntarily is unreliable nore
so when such a confession is retracted. It is not safe to rely on such
judicial confession or even treat it as a corroborative piece of evidence
in the case. Wen a judicial confession is found to be not voluntary and
nore so when it is retracted, in the absence of other reliable evidence,
the conviction cannot be based on such retracted judicial confession
[ See Shankaria vs. State of Rajasthan, 1978 (3) SCC 435 para
23]

We find ourselves in-agreenent with the trial Judge that neither
the sol e testimny of the child witness nor the extra judicial confession
concl usi vely prove the invol venent and guilt of the three accused. In
these circunstances, the evidence of recoveries of certain articles of the
deceased on the all eged information, given by the accused is concerned,
such evidence in itself is too weak a piece of evidence to sustain the
conviction of the accused. The trial Judge has held that the recovery of
a bottle under nenorandum (Ex.P13) which is an article too ordinary to
be stolen and religious book ’'Vishram Sagar’ wth spectacl es bel ongi ng
to the house of the deceased were articles of little value which no
accused woul d have carried after comitting a crime.

So far as the notive is concerned, no doubt there was a civi
di spute pending in civil court between deceased Mata Prasad and
accused Bhagwan Singh but that cannot be said to be a notive strong
enough for committing such a ghastly crime. At worst it raises strong
suspi ci on agai nst the accused.

It is not denied that village Murawali in District Bhind cones
under dacoity affected area to which provisions of MP. (Dacoity
Vi havaran Kshetra) Act, 1981 are applicable. In such circunstances,
possibility of comm ssion of the alleged crine by unknown crimnals is
not wholly ruled out.

We also find that in this case, the prosecutionhas tried to rope in
the appellants in the crine and have overdone their job by fabricating
fal se evidence of overhearing by the w tnesses the plan of murder and
openly di scussing about it after the conmpletion of the plan. The said
evi dence was rightly not believed by both the courts. Simlarly the
evi dence of recoveries of articles belonging to the deceased is also an
attenpt of fabricating sone artificial evidence against the accused.

For all the above reasons, our conclusion is that the H gh Court
was not at all justified in reversing the verdict of acquittal passed by the
trial Judge. In appeal against acquittal, the H gh Court is conmpetent to
reappreciate the evidence to find out whether the trial Judge has
m sappreci ated any part of the evidence or not. Here the appreciation of
the evidence made by the trial Judge is proper and the concl usions
drawn are reasonable. The Hi gh Court, therefore, erred in reappreciating
the evidence to substitute its own view for that of the trial Judge.

In the result, we allow this appeal. The inpugned judgnent of
convi ction and sentence passed by the H gh Court dated 11.3.2002 is
hereby set aside and the judgnent of acquittal dated 06.9.1985 passed
by the trial court is maintained. The appellants have been re-arrested
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after their conviction and are undergoing sentence. As a result of their

acquittal, they shall forthwith be set at liberty if they are not
any other crimnal case.

required in




