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I N THE SUPREME COURT OF | NDI A
Cl VIL APPELLATE JURI SDI CTI ON

ClVIL APPEAL NO. 5836-5837 OF 2009
(Arising out of SLP(C) Nos. 20151-20152 of 2008)

Public Service Conm sion through Secretary,

Madhya Pradesh Public Service Comm ssion etc. ... Appel | ant s
Ver sus
Arvind Singh Chauhan and Ors. Etc. ... . Respondent s
JUDGVENT
HL Dattu,J.

Leave granted.

2) These appeals are directed against the judgnent and order
passed by the H gh Court of Judicature of MP., Jabal pur
Bench at Gaalior in WA. No.259 of 2007 dated 18.09. 2007.

3) The facts in brief are:- The appellant — Public Service
Conmi ssi on had | ssued t wo adverti senents I nviting
applications from eligible and qualified persons for State
Service Exam nation 2001. In the notification issued on
01.11.2001 it was clearly nentioned that the age limt for
appearing in the Prelimnary Exam nation shall be 30 years
rel axable by three years as on 1.1.2002 and subsequently on
9. 10. 2003, another advertisenent was issued where the age
limt has been prescribed as 30 years relaxable by five
years as on 1.1.2004.

4) The respondents (Arvind Singh Chauhan and others) appeared



5)

6)

7)

in the prelimnary exam nation conducted by the appellant.
They were declared passed in the said prelimnary
exam nation and were allotted roll nunbers for appearing in
the final exam nation which was to be conducted in Muy-June
2006. However, the respondents were not permtted by the
appel | ant- Comm ssion from appearing 1in the Viva-voce
test/final exam nation on the ground that they were over
aged.

Aggrieved by the aforesaid action of the appellant, the
respondents filed a wit petition before the Hon ble Hi gh
Court of Judicature of MP Bench at Gaalior, inter alia
requesting the Court to direct the Public Service
Comm ssion not to exclude the respondents and other
simlarly situated candidates from participating in the
viva-voce test/final examnation and for other ancillary
reliefs

The main contention of the wit petitioners/respondents
before the Learned Single Judge was that as per the
advertisenent issued in 2001 they were eligible to appear
in exam nation as they were below 33 years as on 1.1.2002

The petitioners had further contended that another
advertisenent was issued in the year 2003 and as per C ause
10 of that advertisenent, those who were eligible to appear
in the examnation of 2001, shall also be eligible to
appear in the later exam nation. Hence according to the
petitioners, their results were being withheld wongly by
t he Public Service Conmm ssion.

The case made out by the Public Service Comm ssion was that

the age of the candi dates should be 33 as on 1.1.2002, and
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35 as on 1.1.2004, to be eligible to participate in the
exam nation and according to them none of the wit
petitioners fulfilled the age criteria and therefore the
final results of the petitioners have not been decl ared.

The Learned Single Judge after perusal of the records has
come to the conclusion that no details nor any docunent was
filed by the wit petitioners to prove that in pursuance to
the earlier advertisenment issued in the year 2001 by Public
Servi ce Conmi ssion, they had submtted their applications.
The Court while holding that the wit petitioners are not
entitled for any relief, has relied on the observati on made
by this Court in the case of Milik Mzhar Sultan v. UP
Public Service Comm ssion [(2006) 9 SCC 507]. In that case
this Court has observed, that recruitnent to service can
only be made in accordance with the Rules and the error, if
any, in the advertisenent cannot override the Rules and
create a right in favour of a candidate if otherw se not
eligible according to the Rules. The Learned Judge has al so
relied upon Clause 25 of the advertisenment issued in the
year 2003, going by which, the Conmssion is fully
enpowered to cancel selection of the candidates at any
stage Wi thout giving any prior information to the
candi dates. It was also observed, that, considering the
volume of applications it is practically inpossible to
scrutinize each and every line of the form and nerely
because appellants were permtted to appear in the
prelimnary exam nation, they cannot claim to permt them
to appear in viva voce test/final exam nation. The Learned

Judge is also of the view that the case referred to by the
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counsel for the wit petitioners (Sanjay Singh v. UP Public
Service Conm ssion) cannot assist the petitioners. The
Learned Judge has concluded that the respondents were not
entitled to any relief as far as age relaxation was
concerned. Accordingly, he dismssed the wit petition.

Aggrieved by the judgnent of the Learned Single Judge the
respondent (s) had preferred an appeal before the Division
Bench of the Hi gh Court. The D vision Bench relying on
certain clauses in the advertisenment issued in the year
2003, has concluded that the candidates who had initially
appeared in the examnation of 2001, were permtted to
appear in the examnation of 2003. According to the
Di vision Bench, the petitioners were not allowed to appear
in the final exam nation only on the ground of being over
aged. The Division Bench al so has observed that the |earned
counsel for the Conmm ssion has no objection to consider the
case of the three petitioners as per the advertisenent
i ssued in 2003. Accordingly, the Division Bench allowed
the wit appeals and further directed the Commission to
permt the wit petitioners to appear in the interview and

consider their cases on nerit al one.

10) The appellant-Comm ssion had filed a review application

before the H gh Court requesting the Court to review its
earlier order. In the review application, it was brought
to the notice of the Court that the petitioners had not
submtted the application before the Commssion till
29.12.2007, by which time the results of the exam nation
were already declared. Therefore the respondents were

disentitled from appearing in the final exam nation. The



petitioner had also challenged the finding of the D vision
Bench with regard to the so called concession made by their
| ear ned counsel .

11) On consideration of the review application, the H gh Court
has brought to the fore a Crcular dated 22.3.2002, issued
by the Departnment of General Administration of the State
Governnent in which it was nentioned that the relaxation in
age extended for a further period of tw years and if any
candi date is below the age of 35 years till March 2003, he
wll be entitled to file an application for appointnent in
the governnent service. The contention of the petitioners
was that in March 2003, the petitioners were below the age
of 35 years. The contention of the counsel for the
petitioner was that March 2003 could not be considered to
be a cut-off date and the circular sinply neans that
whoever is below 35 years of age as on Mrch 2003 is
eligible to apply. However, the court observed that the
effect of the circular is that 31st March 2003 has to be
considered as the cut-off date. Accordingly, has rejected
the review petition.

12) W have heard |earned counsel for the parties to the lis.
We have given our anxious consideration to the |egal issues
raised at the tine of hearing these civil appeals. I n our
view, the issues that would arise for our consideration
are:

(1) Whether the H gh Court failed to appreciate that no
concession or consent was given on behalf of the petitioner and
that there was dispute on al nost every aspect of the case?
(1i) \Wether the High Court was justified in failing to
appreciate the matter in the light of Cause 25 of the



advertisement which makes it clear that if there is any
error in the application submtted by the candi dates, the
Commission is fully entitled to cancel the selection of
the candidates at any stage wthout giving any prior
intimation to such candi dat es?

13) d ause 25 of the advertisenment issued in the year 2003 reads as

under : -

“The applicant should fill up form very
carefully after reading proper instruction given in
the advertisenment. If any information has been given
i nconplete, even this is full responsibility of the
applicant and his application form can be cancelled at
any stage on the ground of error and inconplete. The
candi date shall be cancelled at any stage after giving
wong caste certificate or filled up wong caste in
conmput eri zed application form and the selection board
w |l take necessary action.”

14) Cl ause 14 of the advertisenent issued in the year 2001 states-

“Candi date should ascertain before filling the form
that they have conpleted all qualifications and age
limt as per the advertisenent and assure that all
entries of the application fornms have been filled up
correctly. This is self responsibility of t he
candi date that they have conpleted all qualifications
and conditions as prescribed in the advertisenent.
Candidate should hinself examne his qualification
before filling up the form and fulfill al
qualifications and conditions before sending the
application. It does not nean that appearing in the
exam nation or calling for interview, that he has been
found qualified.”

15) According to the clauses in the advertisenment, the fact that
the respondents have passed the prelimnary exam nation does
not nmean that their application/candidature is valid. The
Comm ssion is fully authorized to cancel the candidature of
the candidates at any stage wthout prior intimtion. The
respondents also placed reliance on Cause 10 of the
advertisenment issued in the year 2003, where according to
their contention, candidates eligible for appearing in the

2001 examinations are also eligible to apply for the 2003



exam nati ons. However the relevant provision in the
adverti senent states-
“Those candi dates who had submitted their application
for 2001 Madhya Pradesh State Service, only one tine
age relaxation has been given by the departnent as per
letter No. C-3/5/2003/1 dated 14.8.2003 i.e all
candi dates who have appeared in 2001 State Service

Exam nation, they wll be entitled to appear in this
exam nation.”

16) The wordings clearly specify that the benefit is available
to only those who have “appeared” for the 2001 exam nation
and not to those who were “entitled to apply” for the 2001
exam nation. Also as observed by the Learned Single Judge of
t he Madhya Pradesh Hi gh Court, there has been no details nor
any docunent filed by the petitioners to prove that the
petitioners, in pursuance to the earlier advertisenent
issued in the year 2001, had submtted their application

f orns.

17) As far as the finding of the H gh Court is concerned, had
the intention of the Conm ssion been to consider March 31,
2003 as a cut off date for eligibility, it would have been
explicitly specified. The Division Bench has referred to the
Circul ar dated 22.3.2002 issued by the Department of General
Adm nistration of the State Governnent. The relevant portion
of the Crcul ar reads:

“keeping in view the increasing problem of unenployed
youths in the state and keeping the interest of the
unenpl oyed youths in mnd, the government has again
considered and has taken a decision that a further
rel axation of 2 years nore needs to be given.
Meanwhi |l e thereby now from March 2000 to March 2003,

the maxinmum age |imt for appointnment in governnent
services will be 35 years.”

18) Rule 5(C) of the State Examination Rules on which reliance
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20)

21)

pl aced by the appellant states :
“A candi date nmust have attained the age of 21 years

and nust not have attained the age of 30 years on 1st

January next followi ng the date of conmencenment of the

conpetitive exam nation.”
In view of the above discussion, in our considered view, the
Division Bench of the H gh Court has erred in considering
March 31, 2003 as a cut off date for eligibility, as there is
no explicit nmention of the same in the circular.
In reply to certain avernents in the counter affidavit filed
by the respondents in response to the Special Leave Petition
relating to age relaxation being the discretion of the state
| ooking at the problens of unenploynment and regarding the
authority of the Comm ssion to question the concession in age
requirenents, it has been nmde clear already that the
Commission is not trying to question the age relaxation. The
Conmission is nerely trying to enforce the age requirements
prescribed by the State Governnent. On account of no record of
any concession nmade on the part of the appellants and
considering all the circunstances of the case, it is clear
that the respondents were over aged on the specified cut-off
dates which makes their application |iable for cancellation.
In view of the above discussion, the appeals are allowed. The
i mpugned order is set aside. In view of the peculiar facts

and circunstances of the case, parties are directed to bear

their own costs.
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