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PETI TI ONER
PHOOL CHAND GUPTA

Vs.

RESPONDENT:
REGQ ONAL TANSPORT AUTHORI TY, UJJAIN & CORS.

DATE OF JUDGVENT23/ 08/ 1985

BENCH:
VENKATARAM AH, E. S. (J)
BENCH:

VENKATARAM AH, E. S. (J)
M SRA, R B. (J)

Cl TATI ON
1986 AIR. 119 1985 SCR Supl. (2) 682
1985 SCC' (4) 190 1985 SCALE (2)334
Cl TATOR '| NFO :
R 1986 SC 242 (2)
F 1986 SC1719 - (4)
F 1987 SC1324 (2)
ACT:

Constitution of India 1950, Article 32 and 19(1) (9)
Delay in publicatioon of approved schene under section 68-D
of Motor Vehicles Act, 1939 - ~Wether violate fundanenta
right. Mbtor Vehicles Act, 1939, sections 68-C and 68-D
Publication of draft schene - Approved schene not published
even after 20 years - Application for stage carriage permt
for route covered by the draft schene kept pending by
Regi onal Transport Authority whether wvalid - [Inordinate
delay in publication of draft schene” - \Whether violates
fundanental rights.

Mot or Vehicles Act, 1939, sections 68-C and 68-D -
Publication of draft schene - Approved schene not published
even after 20 years - Application for stage carriage permt
for route covered by the draft schene kept pending by
Regi onal Transport Authority whether  valid - ~Inordinate
delay in publication of draft scheme - Wether violates
fundanental rights.

HEADNOTE

The petitioner applied to the Regional Transport
Authority for the issuance of a stage carriage permt under
the Motor Vehicles Act 1939 to operate a stage carriage
service on a route in the year 1968. Since a draft schene
prepared by the State Road Transport Corporation | under
section 68-C of the Act covering the said route had been
published in the vyear 1965 proposing to operate stage
carriage service on the route to the exclusion of other
operators ant the said schene hat not yet been published as
the approved scheme as required by section 68-D of the Act,
his application was kept pending the regional Transport
Aaut hority.

In the wit petition wunder Article 32 the petitioner
sought to quash the draft scheme of the State Road Transport
Corporation ant to direct the respondents not to take any
further steps pursuant to the draft schenme because the
approved scheme hat not been published even after a |apse of
20 years and this inordinate delay has resulted in the
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violation of the fundanmental right guarantee under Article
19(1) (9) .

Al'l owi ng the petition
N

HELD: 1. |If there has been unreasonable delay in the
publication of the approved scheme under section 68-D of the
Mot or Vehicles Act, 1939, the scheme is liable to be
gquashed, [686 D
683

2. There is no justification in the circunstances of
this case to keep the proceedi ngs pending any | onger. The
fact that the Central Government and the State Gover nnment
have not given their approval/consent to the schene cannot
be consi dered as an extending circunstance. [686 D E]

Yogeshwar Jaiswal ~etc. v. State Transport Appellate
Tribunal and Ors. A IR 1985 S.C. 516 foll owed.

3. The draft scheme, that 18, scheme No- 72 of 1965
publ i shed under section 68-C of the Mtor Vehicles Act, 1939
ant all the proceedings which have taken place pursuant
thereto till" nowincluding the order passed by the Specia
Secretary of the Governnment of Madhya Pradesh on are quashed
and the direction issued to the respondents not to take any
further proceedings hereafter pursuant to the salt schene.
[ 686 E-F]

4. The draft schene which was published in the year
1965 has not yet received the approval under section 68-D
of the Act and is not published as required by law. No
sati sfactory explanation is also forthcoming for this del ay.
During the period of = 20 years since the publication of the
draft scheme there has been lot of devel opnent in or around
the area of routes covered by It. Hence It can no | onger be
said that the proposal in the draft schene would satisfy the
requi rement- of section 68-C of the Act which provides that
the transport service which is preparedto be introduced in
respect of any route or area to the exclusion, conplete or
partial, of all other operators should be an efficient,
adequat e, econonical and properly coordi nated service. [685
B, 686 B-C

5. The State Transport Undertaking can take fresh steps
for publishing a scheme under section 68-Cof the Act in
respect of the route or area in question if thought
necessary to do so. It is not necessary to revive the
application allegedly made in the year 1968 at this distance
of time. petitionary, if advised may file fresh application
whi ch shall be di sposed of according to law. [686 F-H, 689
Al

JUDGVENT:

ORIG NAL JURISDICTION : Wit Petition (Cvil) No. 8085
of 1985.

(Under Article 32 of the Constitution of India.)

R K. Jain and R P. Singh for the Petitioner
684

Ravi nder Bana and Raneshwar Nath for the Respondents.

The Judgenent of the Court was delivered by

VENKATARAM AH, J. This is a petition filed under
Article 32 of the Constitution. The petitioner applied to
the Regional Transport Authority Ujainin the State of
Madhya Pradesh for the issuance of a stage carriage permt
under the provisions of the Mtor Vehicles Act, 1939
(hereinafter referred to as ’'the Act’) to operate a stage
carriage service on the route between Bhadavmata and
Mandsaur in the year 1968. Since a draft schenme prepared by
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the Madhya Pradesh State Road Transport Corporation (the
State Transport Undertaking) under section 68-C of the Act
covering the said route had been published as scheme No. 72
in the vyear 1965 proposing to operate stage carriage
services on the route to the exclusion of other operators
and the said scheme had not yet been published as the
approved schenme as required by section 68-D of the Act his
application was kept pending by the Regional Transport
Authority, Ujain Region, Ujain by its order dated January
20, 1977. Because the approved schene has not been published
till today even after the | apse of 20 years fromthe date of
its publication under section 68-C of the Act the petitioner
has filed this petition requesting the court to quash the
draft schene No. 72 of 1965 and to direct the State
Governnent, the State Transport Undertaking and the
Transport Authorities not to take any further steps pursuant
to the said draft scheme:

VWhen the above petition cane up for prelimnary
hearing on July 29, 1985 a notice was issued to the State
CGovernment of Madhya Pradesh to show cause why the draft
schene and all proceedi ngs consequent upon its publication
shoul d not be quashed. In reply to the said notice a counter
Affidavit has been filed, ~the deponent of which 18 B. M
Saxena, Traffic Superintendent, Madhya " Pradesh State Road
Transport Corporation, Bhopal. In the counter affidavit it
18 stated that the /draft scheme, that is, Schene No.72 was
publ i shed under section 68-C of the  Act on Decenber 31
1965. The objections and representations filed in respect of
the said schene were heart by the Special Secretary
appoi nted by the State Government to hear the objections and
that the objections and representations were disposed of by
himby his order dated May 16, 1967. Thereafter, the entire
proceedi ngs were placed before the State Governnment for its
approval and publications under sub-sections (2) and (3) of
section 68-D of the Act. It would appear that the scheme in
guestion involved certain
685
inter-State routes and that it had to be approved by the
Central CGovernnent as required by the proviso to sub-section
(3) of section 68-D of the Act and also assented to by the
State CGovernnent of Rajasthan. The State CGovernnent had not
been able to obtain till now the requisite approval /consent
of the Central GCovernment or the State Governnment of
Raj asthan and thus it has not been possible to publishthe
approved schene.

Fromthe foregoing it is clear that the draft scheme
whi ch was published in the year 1965 has not yet received
the approval wunder section 68-D of the Act and published as
required by law. No satisfactory explanation is /also
forthcomng for this delay. The petitioner contends that
this inordinate delay has resulted in the violation of the
fundanental right guaranteed under Article 19(1) (g) of the
Constitution. In support of his contention, the petitioner
has relied upon a decision of this Court in Yogeshwar
Jaiswal etc. v. State Transport Appellate Tribunal & Os.
Al.R 1985 S.C. 516. In that decision this Court has
observed at pages 518-519 thus:

"The provisions of section 68C and 68D of the Act
clearly indicate that any schene which is intended
for providing efficient, adequate, econom cal or
properly co-ordinated transport service should be
approved either as it is or in a nodified formor
rejected, as the case may be, within a reasonably
short time as any extraordinary delay is bound to
upset all or any of the factors, nanely,
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ef ficiency, adequacy, econonmy or co-ordination
whi ch ought to govern an approved schene under
Chapter VA of the Act. On account of various
reasons such as the growh of population and the
devel opnent of the geographical area adjacent to
the area or route in question, any unreasonable
delay may render the very proposal contained in
the schene antiquated, outnoded and purposel ess.
Hence there is need for speedy disposal of the
case under section 68D of the Act.................
Delay in performance of statutory duties anounts
to an abuse of process of law and has to be
remedi ed by the court particularly when the public
interest suffers thereby. Hence if there is an
unr easonably l'ong and un-explained delay in the
State CGovernnent — passi ng orders under section 68D
of the Act, the Court may issue a mandamus to the
St at e Governnment to dispose of
686

the case wunder section 68D of the Act wthin a
specified time or may in an appropri ate case even
issue a wit in the nature of certiorari quashing
the schene and a wit in the nature of prohibition
under section 68C of the Act because section 68D
does not/ confer an wunfettered discretion on the
State Government to deal with the case as it
i kes. The power under section 68D has to be
exerci sed ' having due regard to. the public
i nterest.

It is not denied that during the period of 20 years
since the publication of the draft schenme there has been | ot
of development in or around the area or routes covered by
it. Hence it can no |longer be said that the proposal in the
draft scheme would satisfy the requirenments of section 68-C
of the Act which provides that the transport service which
is proposed to be introduced in respect of any route or area
to the exclusion, conplete or partial, of all |other
operators should be efficient, adequate, economcal and
properly co-ordinated service. This Court has gi ven
substantial reasons in Yogeshwar Jaiswal’s case (supra) for
guashi ng a schene published under section 68-D of the Act if
there has been unreasonable delay in the publication of the
approved schenme under section 68-D of the Act. W do not
find that there is any justification in the circunstances of
this case to keep the proceedings pending anylonger. The
fact that the Central Governnent and the State Covernnent of
Raj ast han have not given their approval/consent to the
schenme cannot be considered as an extenuating circunstance.

We, therefore, quash the draft schene, that is, schene
No. 72 of 1965 published under section 68-C of the Act and
all the proceedi ngs which have taken place pursuant thereto
till now including the order passed by the Special Secretary
of the Government of Madhya Pradesh thereon and we issue a
direction to the respondents not to take any further
proceedi ngs hereafter pursuant to scheme No. 72 of 1965.

This order does not prevent the State Transport
Undert aki ng of the State of Madhya Pradesh fromtaking fresh
steps for publishing a schene under section 68-C if it
thinks that it is necessary to do so. As regards the
application said to have been nmade by the petitioner in the
year 1968, we feel that it is not necessary to revive it at
this distance of tinme. The petitioner my if he is so
advised file a fresh application for a pernit and
687
if he makes such an application it shall be disposed of in
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accordance wth law after i nviting obj ections and
representations to it fromthe concerned parti es.

This petition is accordingly allowed. There shall be no
order as to costs.
A P.J. Petition all owed.
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