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ACT:

Industrial Disputes Act (14 of 1947), s. 10(1)--Industria
Tribunal Limts of jurisdiction with respect to order of
reference of industrial dispute-"Incidental", meaning of.

HEADNOTE

Four issues, arising out of industrial disputes between the
Managenent of Delhi Cloth MIls and Swatantra Bharat Mlls
(two units of the sanme conmpany) and their ~worknen, were
referred to the Industrial Tribunal.  Issue 3 in the order
of reference raised the question whether the strike at the
Del hi CAoth MIls and the | ockout declared by the Managenent
were justified and | egal; and issue 4, whether the, sit-down
strike at the Swatantra Bharat MIls was justified and
| egal . As regards these issues the contention of the
Managenent was that the issues were franed on the basi's that
there were strikes at the two units, and the only questions
referred to the Tribunal for decision related to the
legality of and justification for, the said strikes. As
regards issue 1, relating to the calculation of the  bonus
table, the case of the Managenent was that there were
settlenents on various dates between the Managenent and the
Uni ons of workmen, and in view of those settlements it was
not open to the workmen to reopen the matter., The Tribuna
overrul ed the pleas of the Managenent. It held that as. the
exi stence of the strikes was disputed by the worknmen, it
would be its duty and withinits jurisdiction to decide
whether there were strikes at the MIls at all; -that in
doing so, it would not be going beyond the scope and | anbit
of the reference; and that the parties would be at liberty
to adduce evidence in confirmation or denial of the
exi stence of the strikes. As regards issue 1, relating to
bonus, the Tribunal held that if after taking evidence it
was found that as a result of the settlenents referred to by
the Managenent, the claimwas barred,, it wuld not be
al | owed.

In appeal to this Court,

HELD : (1) The basis of issues 3 and 4 was that there were
strikes at the two units and a | ock-out declared by the
Managenent at one. On the issues as franed, it would not be
open to the workmen to question the existence of the strikes
or to the Managenent to deny the declaration of a |ock-out.
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The parties could place before the Tribunal such facts as
woul d show that the dispute referred was not an industria

dispute at all, or explain their conduct or their respective
stands on the propriety and legality of the strikes and
| ock-out . But they could not be allowed to argue that the

order of reference was wongly worded and that the very
basis of the order of reference was open to challenge.
Therefore, the Tribunal had to exam ne issues 3 and 4 on the
basis that there was a strike at the Delhi Coth MIls and a
sit-down strike at the Swatantra Bharat MIlIls, and that
there was a |ock-out declared with regard to the forner as
stated in the order of reference, and decide on the evidence
adduced, whether the strikes and | ock-out were justified and
legal. [887 GH 892 F-H;, 893 E-Q

The I ndustrial Tribunal nust confine its adjudication to the
points of dispute referred and matters incidental thereto.
It is not free to

883

enlarge the -scopeof the dispute referred to it but nust
confined its attention to the points specifically nentioned
and anything which is *"incidental’ thereto. Sonet hi ng
"incidental to a dispute" neans sonething happening as a
result of or in connectionwith the dispute or associated
with the dispute. The dispute is the fundanental thing
whil e sonething incidental thereto is an adjunct to it. It
cannot Cut at the root of the main thin.- to which it is an
adjunct. [887 C-D, E-F]

Express Newspapers v. Their Worknen,;[1962] 2 L.L.227 (S.C
and Syndicate Bank v. Its Wrknen, [1966] 2  L.L.J. 194
(S.C.), explained.

(2) The parties were not bound by any agreenment with regard
to the first issue and the Tribunal would have to take
evidence to come to a finding on it. [897 D

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Gvil Appeals Nos. 2100
to 2102 of 1964.

Appeal s by special |eave fromthe judgnents and orders (1)
dated the 16th June, 1966 of the Speci al I ndustrial
Tri bunal , Delhi in Reference No. 53 of 1966 (DBel h
Adm nistration) and (ii) and (iii) dated the 13th July, 1966
and 12th August 1966 of the Punjab H gh Court ~(Circuit
Bench) at Delhi in Gvil Wit Petitions Nos. 488-D and 122
of 1966 respectively.

M C. Setalvad, G B. Pai, Ranmeshwar Di al and Raneshwar
Nat h, for the appellant (in all the appeals).

A S. R Chari and M K Ramanurthi, for respondent No. 1
(a) (in all the three appeal s).

S. Venkat akri shnan and N. K Bhatt, for respondent No. 1
(in all the three appeals).

A C. Shubh, Ram Kishan and S. S. Khanduja, for respondent
No. 1(c) (in all the three appeals).

A S. R Chari, D. K Aggarwal and M V. Goswam , for res-
pondents Nos. 1(d) and 1(e) (in all the three appeals).

D. R Gupta and H K Puri, for respondent No. 2 (in al
the three appeal s).

S. S. Khanduja, for respondent No. 2 (in all the three
appeal s)

M V. Goswam , for respondent No. 3(a) (in all the three
appeal s).

The Judgnent of the Court was delivered by

Mtter, J. On March 4, 1966 an order under s. 10(1) and s.
12(5) of the Industrial Disputes Act (hereinafter referred
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to as the Act) was passed over the signature of Secretary
(I'ndustries and Labour), Delhi Admi ni stration, Del hi
referring to the Special Industrial Tribunal certain matters
setforth in the Schedul e

884

annexed thereto for adjudication. According to the recitals
in the order, it appeared to the Del hi Administration froma
report submtted by the Conciliation Oficer under s. 12(4)
of the Act that an industrial dispute existed between the
managenments of Delhi Cloth MIls and Swatantra Bharat MlIs
and their worknmen represented by four different Unions and

t he Chi ef Commi ssioner, Delhi, was satisfied on a
consideration of the said report that the said dispute
shoul d be referred to an Industrial Tribunal. The terns of

reference specified in the Schedul e are reproduced bel ow
"1. Wether in calculating the bonus table for
the ~accounting year ending 30-6-1965 t he
allocations separately made by the Del hi C oth
& General MIls Co., Ltd. towards the Capital
and Reserves of the Delhi Cdoth MIlls and
Swat antra Bharat MIls, the two units of the
Conpany is fairand reasonable? I1f not, what
directions are necessary in this regard ?
2. VWet her the workmen of these MIls are
entitledto bonus at a rate higher than 6 per
centt of the wages for the ‘accounting year
endi ng 30-6-1965? |If so, what directions are
necessary in this regard?
3. VWhet her the strike at the Delhi Coth
MIIs and the lock-out declared by the
managenent- on the 24-2-1966 are justified and
| egal and whet her the worknen are entitled to
wages for the period of the lock-out?
4. VWhet her the 'sit-down’ strike 'at the
Swatantra Bharat MIlls from 23-2-1966 is
justified and legal and whether the  workmnen
are entitled to wages during the period of the
strike?"
The report of the Conciliation Oficer shows that trouble
had arisen over the claimof bonus in-the Delhi Coth and
General MIls and Swatantra Bharat MIlIls, two units of the
same conpany. The report also shows that —at a neeting
convened at 2-30 p.m on February 23, 1966, the Wrks
Conmittee reconmended that the payment of bonus should  be

suspended pending examination of the entire  issue in
conciliation or otherw se. But before this could be
announced, workers started denpnstration outside the mll
prem ses of the first named unit and becanme violent. To

quote fromthe report
"As the situation becane tense inside the mll
prem ses and the workers left work, t he
managenment cl osed down the turbine at about 4
p.m on 23-2-1966. Later on, at about' '11-00
p.m the nmanagenment put up a notice that in
view of the prevailing circunstances in the

MIlls, it was not possible to work the mlls
until conditions becone normal....... As
885

there was no inprovenent in the situation and
as workers who were inside the mlls were
reported to have caused further damage to the

mll property, the nmanagenent declared a
| ockout at about 6 ppm on 24th February,
1966. ...... The workers, however, are very

much restive over the managenent’s decl aration
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of | ock-out."

Wth regard to Swatantra Bharat MIlls, the
report runs:

PR the situation is peaceful although
the workers resorted to the stay-in-strike
from 7.30 p.m on the 23rd February 1966 and

the strike still continues. It appears that
their attitude is that whatever is decided at
t he DCM level wll automatically be
applicable to themas well. The workers do

not seem to be in a nood to start the work

unl ess the workers of the Delhi Coth MIlls

al so start work."
The recomendation in the report was that the di spute should
be imediately referredto a Tribunal for adjudication along
with the issue of prohibitory orders under s. 10(3) of the
Act. The report notes that the Unions’ |eaders had pressed
that the question of workers’ claimfor wages for the strike
period in the Swatantra Bharat MIls and | ock-out period in
the Delhi ~Coth MIls should also be included and the
Tri bunal to be constituted should proceed inmediately in the
matter.
The Managenent filed a statement of case before the Specia
Tribunal on April 9, 1966 and the Unions filed separate
statenments of case between April 10, 1966 and April 13,
1966. There were Replications and Rejoinders up to May 21
1966.
On June 3, 1966, the Conpany prayed before the Industria
Tribunal that issues 1, 3 and 4 (set out in the ternms of
reference) nmay be decided before the parties were called
upon to lead their evidence. As regards issues-3 and 4, the
contention of the managenment was that the fundanmental basis
of these two matters was that therewas a strike at the
Delhi Coth MIls and a sit-down strike at the Swatantra
Bharat MIls and the only question referred to the Tribuna
for decision related to the legality and justification of
the said strikes. Al the four Unions contended before the
Tribunal that there was no strike at the Delhi Coth MIls.
Two of the Unions’ case was that the strike at™ Swatantra
Bharat MIlls was in synpathy with the workmen of the Delh
Cloth MIls; while the other two Unions’ case was that there
was a lock-out in the Swatantra Bharat Mlls: As regards
the first issue, the case of the Managenent was that  there
was a settlement on Decenber 13, 1965 relating to the
conputation of bonus for the year 1963-64 between the
Conpany and the two major Unions. It was stated  further
that the settlement referred to the computati on of bonus in
accordance with the provisions of the Paynent of Bonus . Act,
1965 and in arriv-
886
ing at the settlenent, all the available and  relevant
financial statements had been shown to the Unions | which
accepted the accounts based on allocation of share capita
and reserves during the years previous to and including
1963- 64. Further, according to the Managenent, one of the
Uni ons had entered into another settlenent wth t he
Managenent of the DC.M Silk MIls with regard to that
Union for the year 1964-65, and in view of t hese
settlenents, it was not open to the workmen of the Delh
Coth MIls and Swatantra Bharat MIIs to question the
correctness and reasonabl eness of the allocations nmde by
the Managenent towards share capital and reserves of these
two units.
The Tribunal considered the pleas put forward before it and
sever al decisions cited in support and cane to t he
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conclusion that as the strike covered by issue No. 3 and
sit-down strike covered by issue No. 4 were disputed by the
Unions, or at any rate not admtted by all of them"it would
be the duty of the Tribunal to deci de whether there was a
strike at D.C.M as covered by issue No. 3 and whether there
was a sit-down strike by S.B.M as covered by issue No. 4."
According to the Tribunal, it would not be exceeding its
jurisdiction at all and woul d not be going beyond the scope
and anbit of the reference to examine issues 3 and 4 in the
above |ight and accordingly, the Tribunal held that the
parties would be at liberty to adduce such evidence as they
liked in confirmation or denial of the fact of a strike and
sit-down strike regarding issues 3 and 4.
As regards issue No. 1 also, the Tribunal over-ruled the
pl ea of the Managenent and held that it would be open to the
parties to adduce evidence regarding this issue and if in
course thereof it was found that as a result of the
settlenents referred to by the Managenent, the claim was
barred, the sanme woul d not be allowed This decision of the
Tri bunal ‘'was announced on June 16, 1966.
The Managenent nmoved a Wit Petition before the Punjab High
Court on June 30, 1966 for quashing the order of 16th June
by a wit of certiorari. By an order dated July 13, 1966,
the petition was sunmarily dismssed. By an application
under Art. 133(1) of the Constitution, the Managenent noved
the Punjab Hi gh Court for |leave to appeal to the Suprene
Court. This was also dismssed in Iinmne on August 12,
1966. The Managenment then noved three Special Leave
Petitions Nos. 1068 to 1070 of 1966 before this Court, one
fromthe order of the Tribunal, the second fromthe order of
the High Court dated July 13,1966 and the third also from
the order of the Hi gh Court dated August 12, 1966. By an
order nade on Septenber 12, 1966 special leave was granted
in all these three petitions. Al these have now come up
for hearing before us.
Proceeding in the order in_ which the argunents wer e
addressed, we propose to deal with issues 3 and 4 first.
Under s. 10(1) (d)
887
of the Act, it is open to the appropriate Governnent when it
is of opinion that any industrial dispute exists to nake _an
order in witing referring "the dispute or any nmatter
appearing to be connected wth, or relevant to, t he
di spute....... to a Tribunal for adjudication." Under  s.
10(4) "where in an order referring an industrial dispute to
a Labour Court, Tribunal or National Tribunal under this
section or in a subsequent order, the appropriate Governnent
has specified the points of dispute for adjudication, the
Labour Court or the Tribunal or the National Tribunal, as
the case nay be, shall confine its adjudication to /'those
points and matters incidental thereto."
Fromthe above it therefore appears that while it is open to
the appropriate Governnent to refer the dispute or any
matter appearing to be connected therewith for adjudication
the Tribunal nust confine its adjudication to the points  of
dispute referred and matters incidental thereto. In other
words, the Tribunal is not free to enlarge the scope of the
di spute referred to it but rmust confine its attention to the
poi nt's specifically nentioned and anything whi ch is
incidental thereto. The word ’"incidental’ neans according
to Webster’s New World Dictionary:
"“happening or likely to happen as a result of
or in connection with somet hi ng nor e
i mportant; being an incident; casual; hence,
secondary or mnor, but usually associated:"
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"Sonething incidental to a dispute" nust therefore nean
sonmet hing happening as a result of or; in connection wth
the dispute or associated with the dispute. The dispute is
the fundanental thing while something incidental thereto is
an adjunct to it. Sonething incidental, therefore, cannot
cut at the root of the main thing to which it is an adjunct.
In the light of the above, it would appear that the third
issue was framed on the basis that there was a strike and
there was a |lock-out "and it was for the Industrial Tribuna
to exanine the facts and circunstances |eading to the strike
and the | ockout and to cone to a decision as to whether one
or the other or both were justified. On the issue as framed
it would not be opento the workmen to question the
exi stence of the strike, or, to the Managenent to deny the
declaration of a |lock-out. The parties were to be allowed
to |ead evidence to show that the strike was not justified
or that the | ock-out was inproper. The third issue has also
a sub-issue, nanely, if the |l ock-out was not |egal, whether
the workmen were entitled to wages for the period of the
| ock-out.. Sinmlarly, the fourth i ssue proceeds on the basis
that there was a sit-down-strike in the Swatantra Bharat
MIlls on 23-2-1966 and the question referred was as to the
propriety or legality of the same. It was not for any of
the Unions to contend on-the issues as franed that there was
no sit-down strike; On their success on the plea
888
of justification of the sit-down strike depended their claim
to wages for the period of the strike:
Apart fromthe consideration of the various decisions cited
at the Bar, the above is the view which we would take, wth
regard to issues 3 and 4. W have now to -examine the
decisions cited and the argunents rai sed and see whether it
was conpetent to the Tribunal to go into the question as to
whether there was a strike at all at the Delhi doth MIlls
or a sit-down strike at the Swatantra Bharat MIls or a
| ock-out decl ared by the Managenent on 24-2-1966.
The deci sions on the point to which our attention was drawn
are as follows. |In Burma-Shell Gl Storage & Distributing
Co., of India Ltd. & Os. v. Their Workmen & Ot hers(1) one
of the disputes referred to the fifth industrial tribunal by
the Government of West Bengal under s. 10 of the Industrial
Di sputes Act was a claimfor bonus for 1955 payable in 1956
for the Calcutta Industrial area. The Industrial Tribuna
heard both the parties and awarded 41 nont hs basic sal ary as
bonus for the vyear 1955 to the clerical- staff and the
operatives of the conpanies. This Court referred to the
recital in the order of the Governnment of West Bengal and
observed that the reference was between the four appellants
and their worknmen represented by the nanmed Wbrkers’ union on
the other. According to this Court, it appeared from the
record that the said union represented only the workmen in
the categories of |abour, service and security enployees in
the Calcutta industrial area and so prima facie the two
demands made by the union would cover the clains of the
operatives alone. This Court also relied on the fact that
the appellants had dealt wth the two categories of
enpl oyees distinctly and separately. According to Gaj endra-
gadkar, J. (as he then was) who delivered the judgment of
the Court:
i the reference does not include the
clerical staff and their grievances, it would
not be open to the nenbers of the clerica
staff to bring their grievances before the
tribunal by their individual applications or
for the tribunal to widen the scope of the
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enquiry beyond the terns of reference by

entertaining such individual applications."

Accordingly, it was held that the appellants

were right in contending that the tribunal had

no authority to include within its award mnmem

bers of the clerical staff enployed by the

appel | ants.

In Express Newspapers v. Their Workmen & Staff

(2) the two itens of dispute specified in the

order of reference were :

(1) Whether the transfer of the publication of

Andhr a Pr abha and Andhr a Pr abha

Illustrated Wekly to

(1) [21961] 2 L.L.J. 124.

(2) [1962] 2 L.L.J. 227.

889

Andhra Prabha (Private) Ltd., in Vijayawada is

justified and to what relief the workers and

the working journalists are entitled ?

(2) Whet her the strike of the workers and

wor ki ng journalists from27th April 1959, and

the consequent 1 ockout by the nanagenment of

the Express Newspapers (Private) Ltd., are

justified -and to what relief the workers and

the working journalists are entitled?
On the sane day as the Governnent of Madras nade the order
of reference, it issued another order under s. 10(3) of the
Act prohibiting the continuance of the strike and the | ock-
out in the appellant concern. Against this latter order
the appellant filed a wit petition in the Madras H gh Court
and the workers also filed another wit petition against the
order by which the dispute was referred to the industria
tribunal for adjudication. In regard to the ' second
petition, the |l earned single Judge of the Madras Hi gh ' Court
held on the nerits that what the appellant had done did not
amount to a |l ock-out but a closureand so the substantia
part of the dispute between the parties did not amount to an
industrial dispute at all. 1In the result, he allowed the
application of the conpany in part and directed the tribuna
to deal only wth the second part of the two questions

franmed by the inpugned reference. There was some
nmodi fication in the order by a Division Bench of the Madras
Hi gh Court. The matter then cane up to this Court. It was

held by this Court that the H gh Court could entertain the
appellant’s petition even at the initial- stage of, the
proceedi ngs before the industrial, tribunal and observed

"If the action taken by the appellant is not a | ockout but
is a closure, bona fide and genuine, the dispute which the
respondents may raise in respect of such a closure is not an
i ndustrial dispute at all. On the other hand, if, in/ fact
and in substance, it is a |lock-out, but the said action has
adopted the di sqguise of a closure and a dispute is raised in
respect of such an action, it would be an industrial dispute
which industrial adjudication is conpetent to deal with:
There is no doubt that in |aw the appellant is entitled to
nove the Hi gh Court even at the initial stage and seek to
satisfy it that the dispute is not an industrial dispute and
so the industrial tribunal has no jurisdiction to enbark
upon the proposed enquiry."

It was further observed:

"I'f the industrial tribunal proceeds to assunme jurisdiction
over a non-industrial dispute, that can be successfully
chal l enged before the H gh Court by a petition for an
appropriate wit, and the power of the High Court to issue
an appropriate wit in that behalf cannot be questioned.
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It is also true that even if the dispute is tried by the

i ndustri al tribunal, at the very conmencenent , t he

industrial tribunal will have to examne as a prelimnary

i ssue the question as to whether the dispute referred to it
is an industrial dispute or not, and the decision of this
guestion would inevitably depend upon the view which the
industrial tribunal my take as to whether the action taken
by the appellant is a closure or a |ock-out. The finding
which the industrial tribunal may record on this prelimnary
issue wll decide whether it has jurisdiction to deal wth
the nerits of the dispute or not."
The Court then proceeded to consider the facts of the case
and the contentions raised before the tribunal. It referred
to a settlement which had been reached between the parties
and enbodied in a nmemorandum drawn up on 6th November 1958
under s. 12(3) of the Act. This settlenent was to operate
for two ‘and half years. The case of the respondents was
that during the negotiations between the appellant and the
union in the presence of the acting Labour Mnister and the
Labour Conmi ssioner, the appellant had tried to insert a
clause in the agreenment in respect of the decision that the
paper Andhra Prabha woul d not be shifted for publication to
Vi j ayawada during the period of the settlenent and that the
workmen would be continued to be enployed as before at
Madras and this was objected to by the respondent whereupon
a verbal assurance' was given that the business of the
appellant would be carried on at Madras for two and half
years. The respondents contended that the “said assurance
was one of the terns of the conditions of the respondents’
service and the transfer effected by the appel | ant
contravened and nmaterially nodified the said condition of
servi ce. In regard to issue 2, the argunent was that in
ef fect the Governnent had determined this issue and nothing
was |left for the tribunal to consider. The Court observed
t hat the wording of this issue was in-artistic and
unfortunate and hel d:
"Even so, when the question of this kind is
raised before the Courts, the Courts nust
attenpt to construe the reference not too
technically or in a pedantic manner,  but
fairly and reasonably. Thus construed, even
the i nel egant phraseology in fram ng the issue
cannot conceal the fact, that-in dealing wth
the issue, the main point which the tribuna
will have to consider is whether the strike of
the respondents on 27th April 1959 was
justified and whether the action of the
appel l ant which followed the said strike'is a
| ockout or ampunts to a closure... .. Thus,
having regard to the content of the 'dispute
covered by issue 2, it would not be right to
suggest that the reference precludes the
tribunal from entertaining the appellant’s
plea that what it did on 29th April is in fact
not a | ock-out but a closure.
891
The fact that the relevant action of the
appellant is called a | ock-out does not nean
that the tribunal nust hold it to be a I ock-
out."
Thi s deci sion has been referred to by the Tribunal as giving
it jurisdiction to exanine the question as to whether there
was a strike at all. Both sides have referred to this




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 14

deci si on in support of their respective contenti ons.
According to the respondents, the fact that the Tribuna
could go into the question as to whether there was a | ock-
out or a closure went to show that the Tribunal's juris-
diction was not limted because of the use of the word
"lock-out’” in the second; issue so that the Tribunal was
precluded fromexam ning the question as to whether there
was a lock-out at all while according to the appellants it
was because the Tribunal had al ways to consi der whether the
issue referred was an industrial dispute that the Tribuna
had to scrutinise whether the cessation of business of the
conpany was due to a lock-out which it was conpetent to
adj udi cate upon or whether it was due to a closure which was
not an industrial dispute at all

In our opinion, there was enough material on the record in
that case to show that the conpany had been trying for sone
time past to transfer its business el sewhere and the action
of the appellant-which foll owed the strike on April 27, 1959
was in fact aclosure and not a |ock-out. The facts of that
case were very special and the decision nust be limted to
those special facts.

In Syndicate Bank v. Its Worknmen(1l) there was a dispute
bet ween t he appel | ant “bank and its enpl oyees with respect to

C. rank officers” which was referred by the Centra
Government to an/ Industrial Tribunal in the follow ng
terms: -

(1) Whet her the Canara I'ndustri al and
Bankiing Syndicate, Ltd., Udipi, is justified
in inposing the condition that only such of
those wor kmen woul d be consi der ed for
appoi ntnent  as officer-trainee and pronotion
to probationary C rank officers who agree to
be governed by the rules of t he bank
applicable to such officers in respect of the
scal e of pay and other conditions of service?
If not, to what relief are such worknen
entitled?

(2) Wet her the bank is justified in
imposing the condition of twelve nont hs
training as officer-trainee before appoint ment
as Crank officer in addition to the probation
prescribed after the appointnment as C rank

officer ? If not, to what relief are the
wor kmen entitled?
Before the tribunal it was contended on  behalf of the

appel l ant that the first termof reference proceeded on the
assunption that
(1) [21966] 2L.L.J. 194.
892
Crank officers were officers of the bank while the ~workmen
urged that the question whether C rank officers were worknen
was inplicit in the first termof reference. The Tribuna
accepted the plea of the respondents and proceeded to
consider that question. It came to the conclusion that C
rank officers were worknmen. On the question whether the
imposition of the condition that worknen would only be
promoted as Crank officers if they accepted the condition
that they would be governed by the rules of the bank, it
found against the appellant. Before this Court it was
argued on behalf of the appellant that there was no
reference on the question of the status of Crank officers
and the tribunal went beyond the terns of reference when it
decided that C rank officers were workmen. It was held by
this Court’:

"that the first termof reference had inmplicit
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in it the question whether C rank officers
were workmen or not. |If that were not so,
there would be no sense in the reference, for
if C rank officers were assuned to be non-

wor kmen, the bank would be justified in
prescribing conditions of service with respect
to its officers and there would be no

reference wunder the Act wth respect to

condi tions inposed by the bank on its officers

who were not workmnen."
In the Ilast nmentioned case, the question whether C rank
officers were workmen had to be exam ned by the tribunal
for, if they were not, there could be no reference under the
Industrial Disputes Act. In the case before us, there is no
such difficulty. The third and the fourth terns of
reference in the instant case are founded on the basis that
there was a strike at the Delhi Coth MIls and a sit down
strike ~at the Swatantra Bharat MIIls and that there was a
| ock-out declared by the managenent of the Delhi Coth MIIs
on 24-2-1966. On the order of reference, it was not
conpetent to the worknmen to contend before the Tribunal that
there was no strike at all; equally, it was not open to the
management to argue that there was no | ock-out declared by
it. The parties would be allowed by their respective
statenment of cases to place before the Tribunal such facts
and contentions as would explain their conduct or their
stand, but they could not be allowed to argue that the order
of reference was wongly worded and that the very basis of
the order of reference was open to chall enge. The cases
di scussed go to show that it is open to the parties to show
that the dispute referred was not an industrial dispute at
all and it is certainly open to themto bring out before the
Tribunal the ramifications of the dispute. ~But they ' cannot
be allowed to challenge the very basis of the issue set
forth in the order of reference.
On behal f of the respondents, M. Chari put before us four
propositions which according tothimthe Tribunal had to
consider before coming to a decision on these two issues.
They were:
893
(i) The fact that there was a recital of dispute in the order
of reference did not show that the Governnent had come to a
decision on the dispute; (ii) The order of reference only
limted the, Tribunal's jurisdictionin that it ~was not
conpetent to go beyond the heads or points of dispute; (iii)
Not every recital of fact nentioned in the order of
CGovernment was irrebuttable; and (iv) In order to fix the
ambit of the dispute it was necessary to refer to the
pl eadi ngs of the parties. No exception can be taken to the
first two points. The correctness of the third proposition
woul d depend on the | anguage of the recital.
So far as the fourth proposition is concerned, M. | Chari
argued that the Tribunal had to exam ne the pleadings of the
parties to see whether there was a strike at all. In —our
opinion, the Tribunal nust, in any event, look to the
pl eadi ngs of the parties to find out the exact nature of the
di spute, because in npst cases the order of reference is so

cryptic that it is inpossible to cull out therefrom the
various points about which the parties were at variance
leading to the trouble. In this case, the order of

reference was based on the report of the Conciliation
Oficer and it was certainly open to the Managenment to show
that the dispute which had been referred was not an
industrial dispute at all so as to attract jurisdiction
under the Industrial Disputes Act. But the parties cannot
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be allowed to go a stage further and contend that the
foundation of the dispute nentioned in the order of
reference was non-existent and that the true dispute was
somet hing el se. Under s. 10(4) of the Act it is not
conpetent to the Tribunal to entertain such a question

In our opinion, therefore, the Tribunal had to exam ne
issues 3 and 4 on the basis that there was a strike at the
D.CM unit and a sit-down strike at Swatantra Bharat MIls
and that there was a | ock-out declared with regard to the

former as stated in the third termof reference. It was for
the Tribunal to exani ne the evidence only on the question as
to whether the strikes were justified and | egal. It then

had to conme to its decision as to whether the worknen were
entitled to the wages for the period of the lock-out in the
Delhi CAoth MIls and for the period of the sit-down strike
at the Swatantra Bharat Mffs.
Wth regard to the firstissue, M. Setalvad contended that
there was a binding agreement between the parties which had
not been term nated or which had not come to an end and
consequently, the Tribunal had to go into the question and
if it came to the conclusion that there was such a binding
agreenment, it was precluded fromexanining the nmatter any
further. M. Chari for the respondents did not dispute this
proposition, but, according to him there was no agreenent
bet ween the parties as contended for by the Managenent. e
have therefore to refer to the docunents to which our
attention was drawn to see whet her
894
there was such an agreement. The first issue relates to the
al l ocation of capital and reserves of the conpany to the two
units, viz., Delhi doth MIls and Swatantra Bharat Ml |Is,
for <calculating the bonus table for the accounting year
ending 30-6-1965. According to M. Setal vad, such' alloca-
tion had been accepted by the workers in respect ' of the
previous year and the settlenent between the parties was not
l[imted to that year. This was not accepted by M. Chari.
M. Chari referred us to the statenent of the case’ of the
Managenent before the Tribunal dated April 9, 1966. |n sub-
paragraph (d) of paragraph 1, it was stated by t he
Managenent :
"The method and basis of allocation had been
consi stently adopted every year for the last
many years and has been accepted, expressly or
inmpliedly, by the workers every year. It has
been expressly accepted in a settlenent nade
in respect of the paynent of bonus for the
year 1963-64 during Conciliation. ~A copy of
the settlement dated 13-12-1965 along with its
encl osure i s annexed; (Annexure B )."
In sub-para (e) it was stated
"The all ocation has been unifornmy made on the
sane nethod and on the same basis for the
pur pose of determ nation of available surplus
for paynent of bonus to the workers of other

textile wunits of the conpany (viz., Hissar
Textile MIlls, Hssar, & DCM Silk Mlls,
Del hi ). The workers of these wunits have

accepted this allocation in respect of the
paynment of bonus for the year 1964-65 under
agreements entered into with respective unions
representing workmen of these units."
The conpany has several units and the two units nentioned in
subparagraph (e) above are different fromthe wunits wth
which we have to deal in this case. Consequently, any
agreement between the Managenment and the workers wth
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respect to those two units cannot be binding so far as the
dispute in this case is concerned. W then have to consider
the nature of the settlenment nentioned in sub-para (d). The
first document in this connection is dated Cctober 27, 1964
executed on behalf of the Delhi Coth MIls and Swatantra
Bharat MIIls on the one hand and Kapra Mazdoor Ekta Union
and Textile WMazdoor Sangh, Delhi, two of the respondents
before us, on the other. The relevant portion of the first
clause of the ternms of settlenent reads:
"According to the Bonus Conmission’s Fornula
as accepted and nodified by the Governnent
vide Resolution No....... dated 2-9-1964 the
rate of bonus payable to the workmen of the
two textile units of the Conpany viz.,
895
Del hi Coth Mlls and Swatantra Bharat MIlIs
wor ks out to 7.33%of the total earnings viz.,
basi ¢ wage pl us Dearness All owance, i ncluding
H gh Cost All owance."
According to the second cl ause:
“The conpany has however agreed to pay bonus
for the year ending 30-6-1964 at the rate of
8-1/3% of the total average wage earnings as
defi ned above, as a gesture of goodwill and to
pronpte cordial relations in consideration of
the unions having agreed to wthdraw al
pendi ng bonus di sputes unconditionally."
Clause 3 runs as fol lows:
"The company agrees that in case any further
alteration or nodi fication in Bonus
Conmi ssion’s Formula i s made by the Gover nnent
hereafter, the application of which results in
any addition to the “total amunt  to be
di stributed as bonus for the year endi ng 30-6-
64 only, the workers will be entitled to
receive benefit. of the sane. It is agreed
that the audited figures of the bal ance-sheet,
profit and | oss account and the basi's of any
al l ocation including capital and reserves etc.
for the year 1963-64 will not be chal lenged by
the unions.™
According to cl. 4:
"The Unions agree to withdraw their disputes
regardi ng paynent of additional bonus for -the
years 1960- 61, 1961- 62 and 1962- 63
uncondi tionally. Any further nodification or
change in the Bonus Conmi ssion. Formula wll
not affect these years.”
Clauses 5, 6 and 7 are not rel evant.
It is clear fromthe above that the agreenent related
entirely to the years 1960-61, 1961-62 and 1962-63 and 1963-
64. There is no statenent anywhere about the workers | being
bound to accept any figure of allocation with regard to the
year 1964-65.
The only other docurment to which our attention was drawn
bears the date 13-12-1965 and this al so was executed by and
bet ween the sane parties. The docunent is divided into two
portions, the first being a short recital of the case and
the second being the terns of settlenment divided into eight
par agr aphs. The recitals of the case show that the bonus
for the year ending 30-6-1964 was paid to the worknen of the
two Textile MIIls in accordance with the agreenent dated 27-
10- 1964 between the Managenent and the Kapra Mazdoor Ekta
Uni on representing the worknmen and that the paynent was nade
according to the Bonus Comm ssion Fornula as accepted and
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nodi fied by the Governnent. Under the
896
af oresaid agreenent, it was agreed that in case any further
alteration or nodification in the Bonus Fornul a were made by
the Governnent, the workers would be entitled to receive
benefit of the sane. The workers had accordingly raised a
demand for additional bonus in terns of para 3 of the
Agreenent dated 27-10-1964. The Kapra Mazdoor Ekta Union
and the Textile Mazdoor Sangh representing an overwhel m ng
majority of the worknmen of Delhi Cloth MIIls and Swatantra
Bhar at MIlls had nmoved the Conciliation Oficer f or
settlenent of this demand for additional bonus. After
nmutual negotiations wth the help and assistance of the
Conciliation Officer, the parties had agreed to settle the
matter on the following terns and conditions. Then follow
the ternms of settlenent. The first is to the effect that
the workers reiterate and re-affirmthe agreenent dated 27-
10- 1964. The second clause is to the effect that the
parties agree to calcul ate the quantum of bonus payable for
the vyear ending 30-6-1964 on the basis of the Fornula laid
down under sections 6 and 7 of the Paynent of Bonus Act,
1965, taking together the pooled profits of Delhi Coth
MIlls and Swatantra Bharat MIls cal cul ated on that basis.
According to this, the total ampunt of bonus payable worked
out to Rs. 30-25 lacsand the rate of bonus payable worked
out to 10.43 % of the total earnings which was not based on
any base year. According to cl. 3, the conpany agreed to
pay the additional '\ balance anpbunt of bonus  due to the
workmen at the rate of 3.10% of ‘the total earnings for the
year ending 30-6-1964 within a period of three days. d. 4
is not mterial. According tocl. 5, as regards the anount
of Rs. 2 90 lacs paid by the conpany in consideration of
wi t hdrawal of disputes for the years 1960-61, 1961-62 and
1962-63, it was agreed that the conpany would be entitled to
adj ust that amount of Rs. 2.90 lacs against the total anount
of bonus payable to the workers for the year, in which the
actual disbursenent of such arrears, if any, mght have to
be made, subsequent to the year 1964-65, as a result of any
award of the Court. Cause 6 runs as follows:-
"It is, further, agreed between the parties
that the cal cul ation of rate of bonus -payable
for the year 1964-65 will be nade on the basis
of formula laid down under sections 6 and 7 of
the Paynent of Bonus Act. This will~ however
be done soon after the CGeneral Meeting of the
sharehol ders of the Conpany in which the
accounts for the aforesaid year will be passed
by the sharehol ders. The actual ' di sbursenent
of the bonus for this year will comrence after
15 days of the holding of the Annual ~ Genera
Meet i ng. In case a settlenent in regard to
rate of bonus is arrived at, the negotiations
for it will start imrediately."
It will be noticed fromthe above that the entire settlenent
was with regard to the additional bonus for the year ending
June
897
30, 1964 and only cl. 6 had sone relation to the bonus
payable for the year 1964-65. Wth regard to that there
really was no agreenent excepting that the rate of bonus
woul d be on the basis of the Formula laid down in ss. 6 and
7 of the Paynent of Bonus Act. S. 6 of the Paynment of Bonus
Act shows what suns are to be deducted from the gross
profits as prior charges for the conputation of the
avail able surplus wunder s. 5 of the Act. S. 7 lays down




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 14

that for the purpose of cl. (c) of S. 6 any direct tax
payable by the enployer for any accounting vyear shall
subject to the provisions nentioned, be calculated at the
rates applicable to the income of the enployer for that
year. C. 6 therefore only prescribes that the parties
could proceed on the basis of the formula laid down in ss. 6
and 7 of the Paynent of Bonus Act. The last portion of cl
6 shows that the parties contenplated that they would be
able to arrive at a settlenent with regard to the rate of
bonus for which negotiations were to start immediately.
From this, it is inpossible to spell out any agreenent
between the parties with respect to the bonus for the vyear
1964-65 or the allocatioon of capital and reserves of the
conpany to the two units in calculating the bonus statenent.
In our view, therefore, the parties were not bound by any
agreement with regard to issue No. 1 and the Tribunal will
have to take evidence to cone to a finding on that issue.

In the result, the prelimnary objection of the Managenent
with regard to issues 3 and 4 succeeds while it fails on
i ssue No. 1.

Appeal s Nos. 2101 and 2102 of 1966 which are fromthe orders
of the High Court are disnmissed without any order as to
costs. So far as Appeal No. 2100/1966 is concerned, the

matter wll go back tothe Tribunal for. decision in the
light of the observations nade above. In view of the
di vided success in this Court, there will be no order as to
costs of this appeal.

V.P. S

Appeal” No. 2100/ 66 remanded
Q- her Appeal s dism ssed.
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