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PETI TI ONER
MOULI N ROUGE PVT. LTD.

Vs.

RESPONDENT:
THE COWMERCI AL TAX OFFI CERS & ORS

DATE OF JUDGVENT: 12/ 11/ 1997

BENCH
S. P. BHARUCHA, SUHAS C. SEN

ACT:

HEADNOTE

JUDGVENT:

THE 12TH DAY OF NOVEMBER, 1997
Present:

Hon’ bl e M. Justice S.P.Bharucha

Hon’ blle M. Justice Suhas C. Sen
S.B. Sanyal, Sr. Adv. and B.B. Singh, Adv. for the appellant
N. Sant osh Hegde, Sr. Adv., J.R Das, D. K Singh, D Krishnan
for Ms. Sinha & DAs, Advs. with him for the Respondents.

JUDGMENT

The foll owi ng Judgenment of the Court was delivered:
SEN, J,

The Appellant, Moulin Rouge, is a conpany registered
under the India conpanies Act. Its business consists of
running a restaurant at 20, park Street, Calcutta-16. Apart
fromfood and drink, it provides the custonmers with various
services and anmenities. The restaurant is air-conditioned.
It provides upholstered cushioned seating subdued |ighting

and al so nusic. Hi gh class crockery —and cutlery are
provided. The restaurant also enploys highly trained
i ndividual attention is given to the custonmers . ~The

custonmers cannot take away and food fromthe restaurant fro
home consunption. Even unused or unconsuned portions of food
and drink are to allowed to be taken away by the customners.
There is no sale of any food or foodstuff [ across. the
counter.

This Court in the case of State of Punjab vs.
Associ at ed Hotels of India Ltd. (1972) 1 SCC 472 held
that a transaction between a hotelier and a visitor to hote
was essentially of service. As part of the anenities
incidental to that service, meals are provided in the hote
at stated hours. The Revenue was not entitled to split up
the bills of the hoteliers on the ground that the bills
i ncluded not only charges for |odging but also charges for
foodstuff with a viewto bring the latter under the province
of Punjab General Sales Tax Act. It si to be noted that the
case dealt w th the question of |evy of sales tax on supply
of food by a hotel to its residents.

The case of the appellant is that, on | egal advice, and
on the basis of the aforesaid judgnment is did not collect
nay sales tax for food and drinks provided by it toits
customers. The appellant had no liability to pay or to
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collect any sales tax on the food and drinks supplied by it
as these were not separately charged for but were include in
the bills for various services and anenities provided by it
to its custoners. However, On 26.4.78, the comercial Tax
Oficer passed an ex-parte, best judgnment assessment in
respect of the four quarters ending on 31.3.74, 31.1.75
31.3.76 and 31.3.77 inposing sales tax and penalty on the

appel | ant . Since the appellant failed to pay the tax
denmanded, a certificate case was started. The appellant’s
case is that is not liable to pay sales tax on food and

drink sold by it inits restaurant. The principals |aid down
in the case of Associated Hotels (supra) apply in full force
to its case.

The question of leviability of food sold by a
restaurant to its custoners directly cane up for
consideration in the case of Northers India Caterers (India)
Ltd. vs. Lt.Governor of Del hi- (1978) 4 SCC 36 decided on
Septenmber 7, 1978. That was a, case under Bengal Finance
(sal es' Tax) Act, 1941 as extended to the Union Territory of
Del hi. The ~question was whether service of neals to casua
visitors in the restaurant was taxable as a sale - (a) when
the charges were lunp sumper neal or (b) when they were
calcul ated per dish. 1t was held that Revenue was not
entitled to split up the transaction into two parts, one of
service and the other  of sale of foodstuffs. An approach
simlar to the case of the hotels was adopted. It was
explained that the classical legal view was that when a
nunber of services were conconmitantly provided by way of
hospitality, the supply of neals nmust be regarded as
mnistering to a bodily want-or to the satisfaction of a
human need. What the custoner paid of included nore than the
price of the food as such. It included all that entered into
the conception of service. It did not contenplate the
transfer of the general property-in the of supplied as a
factor to the service rendered. It was ultimately held that
the service of neals to visitors “in the restaurant of the
appel l ant was not sale of food and was not taxable under the
Bengal Fiance (Sales Tax) Act, 1941. The position would be
the sane whether a charge was inposed fr the neal as a whole
or according to the di shes separately ordered.

As a result of these two judgnents, food served by a
hotelier to its boarder or by a restaurant to its custoner
could not be subjected to sales tax. The Legislature tried
toretrieve the situation for the State by passing the
constitution (Forty-sixth Anendnent) Act, 1982 by whi ch sub-
clause 29A was inserted in the definition of "tax on the
sal e or purchase of goods" by anending Article 366 of the
Constitution. as a result of this anendnent, tax on sale or
purchase of goods was given an expanded neaning to include a
tax on the supply by way of or as part of any service or in
any other rmanner whatsoever, of goods, being food or any
other articles for human consunption or any drink.

Following the insertion of clause 29A in Article 366,
of the constitution, the Bengal Fiance (Sales Tax) Act, 1941
was anended. The definition of "sale" in Section 2(g) (iii)
was anended to include, inter alia, any supply, by way of or
as part of any service or in any other manner whatsoever, of
goods being food or any other article for human consunption
or any drink (whether or not intoxicating), where such
supply or service was for cash, deferred paynment or other
val uabl e consideration, and such delivery, transfer or
supply of any goods was deened to be a sale of those goods
by the person naking the delivery, transfer or supply and a
purchase of those goods by the person to whom such delivery,
transfer or supply was made. Section 26A was al so inserted
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into the Act.

"26A validation and exenption - (1)
For the purposes of this Act, every
transaction by way of supply of the
nature referred to i sub-clause
(ii) of <clause (g) of section 2
shal | be deermed to be, and shall be
deened al ways to have been, a
transaction by way of sale. with
respect to which the person making
such supply is the seller and the
person to whom such supply is made

is the pur chaser; and
not wi t hst andi ng any j udgrent ,
decree or order of “any court,
tribunal or authority, no

i mposi tion of tax on any sch
transacti on before the comng into
force of ~section 3 of the West
Bengal Taxation Laws (Second
Anmendnent) Act, 1983, shall  be
deened to be invalid or ever to
have been invalid, and accordingly

(i) all the aforesaid taxes |levied
or collected or purporting to have
been | evied or collected under this
Act shall be deemed al ways to have
been validly levied or collected in
accordance with this Act;

(ii) no suit or other —proceeding
shal | be maintained or continued in
any court or before any tribunal or
authority for the refund of, and no
enforcenent shall be made by any
court, tribunal or authority of any
decree or order directing the
refund of, any sch tax which has
been col | ect ed;

(iii) recoveries shall be nade in
accordance with the provisions of
this Act of all amounts which woul d
have been collected thereunder as
tax as aforesaid if this section
had been in force all the materia
times.

(2) Not wi t hst andi ng anyt hi ng
contained in sub-section (1), any
supply of the nature referred to
therein shall be exenpted fromthe
aforesaid tax -

(a) where such supply has been
made, by any restaurant or eating
house (by whatever nane called),
at any tine on or after the 7th day
of Septenber, 1978 and before the
comencement of section 3 of the
West Bengal Taxation Laws (Second
Amendrent) Act, 1983 and t he
af oresaid tax has not been
collected on such supply on the
ground that no such tax could have
been levied or collected at that
time; or

(b) where such supply, not being
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any such supply by any restaurant
or eating house (by whatever nane
cal l ed), has been nade at any tine
on or after the 4th day of January,
1972 and before the commencenent of
section 3 of the West  Benga
Taxation Laws (Second Amendnent)
Act, 1983 and the aforesaid tax has
not been collected on such supply
on the ground that no such tax
coul d have been levied or collected
at that time :

Provi ded that the burden of proving
that the aforesaid tax was not
collected on any supply of the
nature referred to in clause (a)
or, as the case may be clause (b)

shall. lie ~on the person claimng
the ~exenption under this sub-
section."

On 24.8.81, the appellant ~nmoved a wit petition under
Articles 226 of the Constitution alleging that is was not
liable to pay a sales tax in view of the aforesaid judgnent
of the Supreme Court in-Norther India Caterers (lndia) Ltd.
(Supra). the H gh/'Court issued a rule nisi on the wit
petition and passed an order of injunction restraining the
Sal es Tax officer from proceeding with  the aforesaid
certificate cases. The wit petition was ultimtely
transferred to the West Bengal ~Taxation Tribunal. The
Tribunal following its decision in the case of N nmai Chandra
@Quin vs. Comrercial Tax O ficer, Mnicktola & Os. 75 STC
322 disnissed the wit petitionin view of the anended
definition of ""sale" give in section 2(g) of the Benga
Fiance (Sales Tax) Act with retrospective effect. It was,
however, pointed out by the Tribunal that the petitioner’s
case cam in clause (a) of sub-section (2) of Section 26A of
the Act. Therefore, the petitioner was entitled to tax
exenption from Septenber 7, 1978 till the coming into force
of Section 3 of the Wst Bengal  Taxation Laws (Second
Anmendnent) Act 1983. However, in order to take advantage of
this provision, the petitioner nust provide that it did not
coll ect sales tax during the period in question.

M. Sanyal, on behalf of the appellant, has contended
that Section 36A of the Bengal Act has nade an artificia
di stinction between supply of food by a restaurant in clause
(a) supply of food by any other body by whatever nane
called in clause (b). I clause (a) a restaurant or an eating
house has been exenpted fromtax fro food supplied on or
after the 7th Septenber, 1978 and before the commencenent of
Section 3 of the West  Bengal Taxation Laws  (Second
Amendnent) Act, 1983 provided no tax had been collected by
the restaurant or that eating house from its custoners.
Clause (b) grants a simlar exenption to food supplied by a
body other than restaurant or an eating house for a longer
period of time i.e. on or after the 4th January, 1972 to the
conmmencenent of Section 3 of the Wst Bengal Taxation Laws
(Second Anendnent) Act, 1983. M. Sanyal contends that an
invidious distinction has been nmade in the period of
exenption for restaurant under clause (a) and a hotel under
cl ause (b) of Section 26A(2). According to M. Sanyal, there
is no rational basis for this distinction as the underlying
principle behind these two decisi ons was the sane.

This contention of M. Sanyal nust fail for two reason
the question of constitutional validity of Section 26A was
not raised before the tribunal and cannot be agitated in
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appeal against the order of the tribunal. In any event that
all egation that an invidious and irrational distinction has
been nade between a hotel and a restaurant is wthout any
nmerit. The judgnent in the case of Ms. Associated Hotels of
India Ltd. (supra) was delivered on 4th January, 1972. After
this Judgment, sales tax could not be |evied by the Revenue
nor collected by the hotel on sale of foodstuff when such
sal e constituted part of the services rendered by it its
residents. Therefore, even though the Ilevy was validated
retrospectively by sub-section (1) of Section 26A, exenption
from paynent of tax on such sal es was given by clause (b) of
sub-section (2) of Section 26A from the date of that
judgrment to the date of the passing of the Anendnent Act.
Sal e of foodstuffs by a restaurant to its custonmers was
dealt with in the case of Norther India Caterers (India)
I[td. (supra) where the judgnent was pronounced on Septemnber
7, 1978. The exenption in clause (a) of Section 26A (2) to
the restaurants or the eating houses has been given fromthe
date of that judgnment. Wen Section 26A validated the |evy
of tax with retrospective effect the legislature took care
to ensure _that the persons who had not collected tax on the
basis of the aforesaid tw decisions of this Court will not
be burdened with tax with retrospective effect. Since the
two judgnments were delivered on two different dates, two
different periods /of time were fixed for granting exenption
totwo different classes of sellers. Restaurant and eating
houses were granted exenption fro the date of the judgnent
in Norther India Caterers (lIndia) Ltd. case i.e. Septenber
7, 1978. (O hers were granted exenption on and from 4th

January, 1972 i.e. the date of ‘the judgnment in the case of
M s Associated Hotels of India Ltd.. The classification has
been based on an intelligible basis. There is no

irrationality about it. The sanme principles nay have been
foll owed both the judgment bu the two judgnents
dealt with two different classes of assessees.

M. Sanyal, however, contended that his client had
st opped paying and collecting’ sales tax on foodstuff
supplied to its custoners on and fromd4th January, 1972
relying upon the principle laid down in the case of Ms.
Associated Hotels of India Ltd.. That nay be so. But the
Associ ated Hotel’'s case did not deal wth sales nmay by a
restaurant. The retrospective operation of the Act is bound
to affect nany tax payers prejudicially in many different
ways. But that will not nake the provision unconstitutional
The legislature has decided to grant relief totw classes
of tax payers fromthe burden of this retrospective |evy of
tax. For this purposes, it has drawn a justifiable
di stinction between hotels and restaurants and has deci ded
to grant exenption to themfromtwo separate dates based on
two separate judgnents of this Court.

In our opinion, the legislature has nmde -a valid
classification for the purpose of granting exenption to
hotels and to restaurants on the basis of the two dates of
the aforesaid two judgnents.

The case of the appellants is without any nerit and is
di sm ssed. The appellant nmust pay costs of this appea
assessed at Rs. 1, 700/-




