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CASE NO. :
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PETI TI ONER
Laxm Sal es Corporation

RESPONDENT:
M s Bolangir Trading Co. & Os.

DATE OF JUDGVENT: 22/02/2005

BENCH
N. Santosh Hegde,B.P. Singh & S. B. Sinha

JUDGMVENT:

JUDGMENT

(arising out of SLP (¢) No. 3723 of 2004)
W TH

C.A. NO. 1349 CF 2005

(arising out of SLP (C) No. 4775 of 2004)

SANTOSH HEGDE, J.

Del ay condoned.

Leave granted.

These two appeal s arise out of the civil Wit Petition No.
3592 of 2003 filed before the Hi gh Court of Oissa at Cuttack. One
appeal arises out of an order ~dated 22.8.2003 made by the Hi gh
Court in the main wit petition (c) No. 3592/03). - The connected
appeal arises out of an order nade on 22.12.2003 by the H gh Court
in Review Petition No. 127 of 2003.

Wit Petition (c) No. 3592 of 2003 was filed by the
contesting respondent herein viz. respondent No.3. In the said wit
petition the said respondent sought for an order quashing the tender
process held for Bolangir \026 Bhawani patna territory whereby the
second respondent herein had rejected the tender of /the said
respondent herein for providing pre-paid tel ephone services in the
district of Bolangir \026 Bhawani patna. It was the contention of the
sai d respondent before the H gh Court that though it was fully
qualified to be considered and awarded the above said contract, the
same was rejected on erroneous grounds by the second respondent
herein and the contract was awarded in favour of ‘the appellant.

The High Court while entertaining the said wit petition
all owed the same and held that the rejection of the offer made by
the second respondent herein was arbitrary and unfair hence,
cancel l ed the contract awarded in favour of the appellant herein and
directed a fresh tender in accordance with | aw.

Bei ng aggrieved by the said order setting aside the contract
in favour of the appellant herein preferred Special Leave Petition
(c) No. 17828/03 primarily urging that the certificate of the
Chartered Accountant produced by the said respondent was not-a
genui ne one and the H gh Court had relied upon the said forged
certificate of the Chartered Accountant and allowed the wit
petition. The said Special Leave Petition canme to be withdrawn
with a view to approach the High Court by way of a review petition
to bring to its notice that the certificate of the Chartered
Account ant produced by the said respondent on which the Hi gh
Court had relied upon, was not a genuine certificate.

After the withdrawal of the above said Special Leave Petition
the appel |l ant approached the H gh Court by way of a review
petition alleging that the Chartered Accountant’s certificate
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purportedly issued by Ms. Romesh Kumar & Co. was not a

genui ne one hence, the court was msled to pass the original order
allowing the wit petition. The H gh Court, however, disnissed the
revi ew petition observing:

"\ 005Thus, the basis of the judgment under

reviewis not only that the wit petitioner had

furni shed the report/certificate of the Chartered

Account ant the genui neness of which is under

challenge in this review application but also

that the entire tender process stood vitiated on

account of absence of clear stipulation in the

advertisenent or the notice inviting tenders."”

Havi ng been unsuccessful in the review petition the appell ant
is now before us in these two appeals chall enging both the orders
made in the main wit petition as well as in the review petition by
the Hi gh Court.

M. P.N. Msra, senior counsel appearing for the appell ant
submitted that the respondent departnment rightly rejected the tender
of the respondent for want of mandatory information as required in
the tender formas well as in-the instructions issued therein
According to the | earned counsel, follow ng are the mandatory
requi rements which the respondent failed to produce which
conpel l ed the respondent department to reject its offer:

a) Al'l supporting docunents wherever applicable in Annexures
| & J should be furnished;

b) Turnover of the firm organisation over the last two years
(with supporting docunents);

c) Wor k experience of the'last 2 years with full details (the
supporting docunents to be subnitted)

d) Proof of Turn Over (Latest P& A/c duly certified by a
Chartered Accountant)

e) The checklist, annexures-1 & J along with all desired

docunments and EMD shoul d be furnished.

Learned counsel for the appellant also subnitted that the

department in its counter has clearly stated that the tender of the
respondent was rejected for lack of information in the tender form
whi ch was the mandatory requirenment for accepting the tender

anongst which latest profit and | oss account duly certified by a
Chartered Accountant evidencing the annual turnover of Rs. 25

| akhs was necessary. The departnment in the said counter had al so
stated that the respondent along with the tender docunment had filed
only the purported certificate of the Chartered Accountant and/ its
sal es tax turnover whereas the profit and | oss account was never
produced as certified along with the tender formand was filed for
the first time before the High Court in the wit petition, therefore,
when the tender of the said respondent was considered there was no
material to find out what exactly was the profit and | oss account for
the year 2001-02 evidencing sale turnover as required in Appendi x-

C, Annexure-J and Checklist Clause 6 (c) of the tender docunents.

It is the contention of the |earned counsel for the appellant as also
of the | earned counsel for the departnent that because of the non-
supply of this material information the offer nmade by the

respondent had to be rejected. The | earned counsel then pointed

out fromthe judgnent of the Hi gh Court that the Hi gh Court cane

to the conclusion in the wit petition that none of the above
docunents was required to be mandatorily furnished, and specially
the audited profit and | oss account for the relevant year. The rules
and conditions subject to which the bids were invited did not
anywhere stipulate that a tender would be rejected if audited profit
and | oss account in support of the eligible turnover of Rs. 25 |akhs
was not furnished by the tenderer
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The argurment of the | earned counsel for the respondent was

in tune with the finding of the H gh Court inasmuch as that the
absence of the docunents which was nade the basis for rejection of
the tender were really not called for in the advertisement and as a
matter of fact the turnover of the said respondent for the rel evant
year was nore than the mininmum stipulated in the tender form
hence, the sane was produced before the H gh Court to establish
its claimfor acceptance of tender

We have heard the argument of the | earned counsel for the

parties and perused the record. In our opinion, the H gh Court was
not justified in comng to the conclusion that production of the
docunents nentioned herein above al ong with the tender form was

not mandatory and the High Court was also not justified in com ng

to the conclusion that neither the rules and conditions governing the
tender nor the advertisenent calling for tender nmmde it mandatory
for an intending tenderer to produce those docunents and specially
proof of turnover for the rel evant year 2001-02. W have al ready
noti ced fromthe various conditions.in the tender form and

annexur es-annexed thereto that production of supporting docunents
wher ever applicable in Annexure | & J was one of the requirenments

of the tender and Annexure J specifically required at SI. No. 7 the
proof of turnover of the firmover the last two rel evant years with
supporting docunents. The sanme annexure also required the

tenderer to produce proof of work experience for the |ast two years
with full details | and supporting docunents and the checklist had
specifically mentioned that the production of proof of turnover with
| atest profit and | oss account dully certified by a Chartered
Accountant was a mandatory requirenent.

In this background we are unable to accept the finding of the

H gh Court that there was no nmandatory requirenment of the

production of the above docunents. ~ As a matter of fact the High
Court erred in conming to the conclusion in para 6 of its judgnment in
the wit petition that "the advertisenment in Annexure-1 to the wit
petition only states that for Bol angir-Bhawani patna, a tenderer nust
have a turnover of Rs. 25 |lakhs, but it does not anywhere state that
audited profit and | oss account has to be submitted by a tenderer
showi ng a turnover of Rs. 25 |akhs".. This finding of fact as noticed
by us herein above is contrary to records and is an error _apparent on
face of the record

Learned counsel for the respondent subnitted that he al ong

with the wit petition produced sufficient material to establishhis
turnover, which the High Court correctly accepted, but the |earned
counsel for the appellant, in our opinion rightly, contended that
these turnovers really did not reflect the turnover of the relevant
year. It is also relevant to note the fact that the allegation, that
certification by a Chartered Accountant is not genuine, has not
been rebutted by the concerned respondent.

In this factual background, we think the H gh Court was not
justified in allowing the wit petition of respondent No.1l Bol angir
Tradi ng Conpany in regard to the grant of contract pertaining to
the district of Bolangir \026 Bhawani patna.

Since we have conme to the conclusion that the H gh Court

has m sread the material on record and has comritted factual error
based on which the relief is granted, we do not think it necessary to
go into the various judgnments relied upon by the H gh Court.

For the reasons stated above these appeal s succeed. The
i mpugned orders of the court below are set aside and the wit
petition ( c¢) No. 3592 of 2003 is disni ssed.
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In view of our above order, there is no need to nmake any
separate order in the appeal arising out of the review order of the
H gh Court.




