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ACT:

The Bonbay Merged Territories and Areas (Jagir Abolition)
Act (Bom Act 39 of 1954), s. 14(1)--Right to enjoy |ands
free of assessnent ‘and right to receive cash all owance from
Jagir as Jiwarak-Jagir abolished-1fJiwarak-holder entitled
to claimconpensation with respect to his rights.

HEADNOTE

Under s. 14(1) of the Bombay Merged Territories and Areas
(Jagir Abolition) Act, 1954, if any person other ' than a
jagirdar is aggrieved by the abolishing, extinguishing or
nodi fying of his. interest in property, by the provisions of
t he Act and if conpensation f or such abolition
extingui shment or nodification has not been provided for in
the Act, he could apply to the collector for conpensation.
The first respondent was enjoying as jiwarak (maintenance)
three rights under a conprom se decree nanely: (i) the
right to recover the assessnent in respect of  certain
lands in ajagir; (ii) the right to own and possess Gharkhed
lands in the jagir free frompaynent of ‘assessnent; and
(iii) the right to receive a cash allowance annually from
the jagir, when the jagir was abolished by the Act.

On the question whether the respondent was entitled to claim
conpensation in respect of items (ii) and (iii) wunder s.
14(1) of the Act,

HELD: (i) The first respondent was entitled to enjoy and was
enjoying the Gharkhed lands without the liability to pay
assessment, but after the Act came into force. he was to
enjoy those very lands with the liability to pay assessnent
under s. 4 of the Act’. Therefore, his interest in the
property was nodified to his disadvantage and so, he was
entitled to claimconmpensation. [619 A-C

(ii) The first respondent was entitled to get the cash
all owance fromthe jagir, that is, it was a charge on the
Jagir. Since it was also an interest in property which
was extingui shed on the abolition of the jagir, the first
respondent was entitled to clai mconpensation. [619 C D
State of CGujarat V. Vakhatsinghji Sursinghji Vaghela, [1968]
3 S.CR 692 and Shapurji Jivanji V. Collector of Bonbay,
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I.L.R 9 Bom 483, explained.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1057 of 1965.
Appeal by special |eave fromthe judgnent and order dated
Noverber 21, 1963 of the Gujarat Hi gh Court in Special Cvi
Application No. 560 of 1961

N. S. Bindra, S.K. Dholakia and S.P. Nayar, for t he
appel | ant .

Sommat h R Upadhya and Bhuvanesh Kumari, for the respondent
No. 1.

616

The Judgnment of the Court was 'delivered by

Hegde, J. This is an appeal by special |eave. Herein we have
to determine the true scope of s. 14(1) of the Bonbay Merged
Territories and Areas  (Jagir Abolition) (Bombay Act No.
XXXI X of 1954). That question arises thus:

Respondent ~No. 1 was the Bhayyat of the Jagir of GChantoil
That Jagir was situated in the Idar State, a former Indian
State. The area conprised in that State is a part of the
State of Qujarat at present. The said Jagir was a
proprietary Jagir -and for the purpose of succession and
i nheritance, it was governed by the rule of prinbpgeniture.
The eldest son succeeded to the Gaddi:” the other junior
nmenbers of the fanmily were granted mai ntenance known as
Jiwarak, out of the Jagir estate.” The former Thakore of

Gnhantoil, Shri Dal patsinhji Kumansingh granted  as Jiwarak
to the father of the present respondent, a half share in a
village by neans of a deed dated Feb. 18, 1916. In 1928

di spute arose between the Thakore and the Bhayyats in the
matter of aforesaid Jiwarak. Hence the first respondent and
his brother filed a suit in the Sadar Court of the then Idar
State claimng Jiwarak. The Court of first’ instance decreed
the suit in favour of the first respondent and his brothers.
The Thakore went in appeal against the said judgnent. When
the appeal was pending, the dispute was conpronmsed and a
consent decree was passed on Septenber 23, 1940. Under the
consent decree the following rights were givento the first
respondent and his brothers as Jiwarak.

(1) Rights to recover assessnment (Vighoti) of

Survey Nos. 382-387, 396, 398, 399, 542, 543,

544, 545 and 546 assessed at Rs. 175/-.

(2) Right to own and possess  Charkhed Lands

consi sting of Survey Nos. 219, 220, 225, 227,

228 and 229 assessed at Rs. 74/8/- free from

payment of assessnent; and

( 3) Right to receive a cash allowance of Rs.

234/ 12/ annual ly fromthe Jagir
The Act cane into force on August 1, 1954 as a result of
which all Jagirs in the nerged territories of  Bonbay

i ncluding the Jagir of Ghantoil were abolished. Ther eafter
respondent No. 1 clainmed conpensation under s. 14(1) of the
Act . He applied to the Jagir Abolition Oficer for fixing

the conpensation due to himin respect of his aforenentioned
rights. That officer rejected his claimbut when the matter
was taken up in appeal to the CGujarat Revenue Tribunal
"the Tribunal granted himconpensation in respect of his
rights to recover assessnent of Rs. 175/ annually but it
rejected his claimfor conpensation under the renmining
two heads. The first respondent then took up the nmatter to
the Cujarat Hi gh Court under Art. 227 of the Constitu-
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tion in Special Gvil Application No. 560 of 1961. The




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 5

Hi gh Court allowed that application. It held that the first
respondent is entitled to conpensation in accordance wth
the provisions of the Act both in respect of Gharkhed | ands
as well as in respect of his right to receive cash all owance
of Rs. 234/12/- annually. The Jagir Abolition Oficer was
directed to hold further inquiry for det er m ni ng a
conpensation payable to the first respondent in respect of
those rights. This appeal is directed against the said
order of the Hi gh Court.
The long title of the Act shows that it is an Act to abolish
Jagirs in the merged territories and nerged areas in the
State of Bonbay. Its preanble reads:
"Whereas it is expedient in the public
interest to abolish jagirs of various Kkinds
in the nerged’ territories and nerged areas in
the State of Bombay and to provide for matters

consequential and incidental thereto; It is
hereby enacted as follows ........ "
Section 2 defines  the various ' expressions i ncl udi ng

Gharkhed ‘ lland, Jagir, Jiwai Jagir, used in the Act. Jagirs
are abolished —under s. 3. That Section reads:
"Notwi t hstandi ng anything contained in any
usage, -grant, sanad, order, agreement or any
law for the tine being in force, on and from
the appointed date, --
(i) all jagirs shall be deened to have been
abol i shed;
(ii)  save as expressly provided by or under
the provisions of this Act, the right of a
jagirdar to recover rent or assessnent of |and
or to levy or recover any kind of tax, cess,
fee, charge of any hak and “the right of
reversion or |apse, if any, vested in a
jagirdar, and all other rights of a jagirdar
or of any personlegally subsisting on the
said date, in respect of ajagir village as
incidents of jagir (shall be deened 'to have
been extinguished."
Section 4 provides that all Jagir villages shall be /liable
to pay land revenue in accordance with the provisions of the
Code and the rules relating to unalienated | ands shall apply
to these villages.
In this case we are not concerned with the conpensation
payable to the Jagirdar. W are dealing with the case of a
person comng under s. 14(1) of the Act. That section
prescribes the nmethod of awardi ng conpensation to - persons
ot her than Jagirdars who are aggrieved by the provisions of
the Act as abolishing, extinguishing or nmodifying any of

their rights to, or interest in property. The section
reads thus:
618
"Section 14 ( 1 ).
If any person other than a jagirdar is

aggrieved by the provisions of this Act as
abol i shing, extinguishing or nodifying any  of
his rights to, or interest in property and if
conpensati on for such abolition,
extingui shment or nodification has not been
provided for in the provisions of this Act,
such person nmay apply to the Collector for
conpensation. "
The real question for decision is whether the right to own
and possess Charkhed land and the right to receive cash
al  owance annually fromthe Jagir are rights to property or
at any rate interest in property. Before a person can claim
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conpensation under s. 14(1) he has to establish (1) that he
is not the Jagirdar of the concerned Jagir (2) he is
aggrieved by the provisions of the Act as abolishing,
extingui shing or nodifying any of his rights to, or interest
in property as a result of the abolition of the Jagir and (3

) conpensati on for such abol i shi ng, ext i ngui shment ,
nodi fication has not been provided in the provisions of
this Act. It is admtted that the petitioner was not a
Jagi rdar. It is also admtted that he is aggrieved by the
provisions of this Act. It was not said that for abolition
of any of the privileges enjoyed by himany conpensati on had
been provided wunder the provisions of the Act. The only

point in controversy is whether the claimput forward by him
can be considered as right to, or interest in property.

We shall first take up the Gharkhed | ands. Admittedly the
first respondent was enjoying those lands wthout any
liability to pay assessnent. That was a right conferred on
hi m under the conprom se decree. No material was placed
before wus to show that the Jagirdar was conpetent in spite
of the conprom se decree to collect assessnent fromhim in
respect of those lands. This was not a case of suspension
of land revenue. The first respondent’s right was to enjoy
the land free of the liability to pay the land revenue.
That was the position on’'the date the Act cane into force.
So far as the Thakore was concerned the right to collect
the assessnment of those | ands had been given as Jagir to the
Jagi rdar. We see no nerit in the contention of M. NS
Bindra, the Ilearned Counsel for the appellant that the
Sovereign had an inherent right to|levy assessnent and any
agreement not to collect assessment has necessarily to be
considered as a concession and not a right. That  question
is wholly irrelevant for our present purpose.  In this case
we are not called upon to consider the nature of the power
of the Sovereign to |l evy assessnent. The only question for
our decision is that whether by abolishing the Jagir and by
| evying assessnent on the Charkhed |ands any of the
respondent’s right to or interest in property wer e
abol i shed, extinguished or nodified. W are considering the
plaintiff-respondent’s

919

right to or interest in property as it stood before the Act
and not after s. 5 of the Act cane into force. There is no
denying the fact that right to enjoy a property without the
liability to assessnent is a nore valuable right than the
right to enjoy the same property with the liability to pay
assessment . Bef ore the Act, the first respondent was
enj oyi ng Gharkhed land wthout the liability to pay
assessment but after the Act canme into force he enjoying
those very. lands with the liability to pay assessnent .
Therefore there is hardly any doubt that his interest in
that property stands nodified. 1In this case it is not
necessary to consider whether that interest can be
considered as a right in the property.

We are also in agreement with the Hi gh Court that the right
to receive cash allowance of Rs.. 234/12/- annually fromthe
Jagir is one of those rights that have got to be
conpensat ed under s. 14(1). That liability was not the
per sonal liability of the Jagirdar. The first
respondent was entitled to get that amount fromthe Jagir
In other words it was a charge on the Jagir. Therefore it is
an interest in property. W are unable to agree with M.
Bi ndra that the decision of this Court in Cvil Appeals Nos.
517-534 of 1965 (The State of Gujarat etc. V. Vakhatsinghji
Sursinghji Vaghela)(1) to which two of the nmenbers of this
Bench were parties is of any assistance to the appellant.
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Therein this Court was called upon to consider the scope of
s. 14(1) of the Bonbay Taluqdari Abolition Act, 1949. The
| anguage of that provision is substantially different from
the language of s. 14( 1 ) of the Act. Further therein this
Court held that the concerned Tal ugdar was not entitled to
enjoy the lands with the liability of paying only 60% of
the assessed assessnent though for sone years only 60% of
the assessed assessnent was collected as a matter of
concessi on. That was only a concession and not a right.
M. Bindra tried to extract one or two sentences from the
deci sion of the Bonmbay High Court in Shapurji Jivanji V. The
Col I ector of Bonbay(2) and found an argunent on the basis of
those sentences to the effect that the right to collect
assessment can never be given up. Far from supporting
that contention the decision actually proceeded on the basis
that the said right can be given up either by contract or on
the basis of |egislation:

For the reasons nmentioned above we see no nerit in this
appeal. I't is accordingly dism ssed with costs.

V.P.S. Appeal dism ssed.
[1968] 3 S.C.R 692..... (2) 1.L.R 9 Bom 483.
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