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Thi s appeal by special leave is filed by the
def endant s agai nst the judgnent and order of the
Kar nat aka H gh Court dated 31st August, 1998 passed in
R S. A No.76 of 1996 whereby the H gh Court all owed
the second appeal and restored the judgnent and decree
of the trial Court decreeing the original suit filed by the
respondents-plaintiffs for declaration of title to property
described nore particularly in schedule A _and for
possessi on of seven roons in possession of the
def endant s- appel | ants herein, which seven roons form
part of schedule A and nore particularly described as
schedule "B to the plaint.

The short point which arises for consideration in
this civil appeal is \026 whether (the suit for possession filed
by the respondents-plaintiffs stood abated inits entirety
as held by the Cvil Judge at Kolar Gold Fields in
Regul ar Appeal No.13 of 1991 (hereinafter referred to for
the sake of brevity as "the | ower appellate Court™).

The facts giving rise to this civil appeal are as
foll ows:\027

Plaintiffs are the wife and children of Essanull ah
They inter alia filed suit no.417 of 1979 in the court of
Addi tional Munsiff at Kolar CGold Fields for declaration
of title to schedule A property and for possession of
seven roons in schedule 'A nore particularly described
in schedule "B to the plaint. |In the present natter, we
are concerned with plaintiff’s right to recover possession
of the seven rooms. According to the plaintiffs, the
property (schedule "A') was a self acquired property of
Essanul | ah who died on 8.1.1970, whereas according to
the defendants herein the said property belonged to al
the heirs of Mosa Saheb, the father of Essanullah, KM
Zi auddi n (defendant no.3) and KM Obeidulla
(defendant no.4). |In 1973, after the dem se of
Essanul | ah, defendant no.1 herein (daughter-in-Iaw of
Mbosa Saheb) had instituted suit no.49 of 1973 in the
court of Subordinate Judge, Thirupathur, North Arcot
district, Tam |l nadu for partition alleging that the property
in question was not the self acquired property of
Essanul | ah and that they belonged to all the heirs of
Mbosa Saheb. She was supported by defendants no.2 to
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4. However, that suit was dismssed. It was held that the
property in schedule 'A including the seven roons was

sel f acquired property of Essanullah. The decree passed

by the trial Court in suit no.49 of 1973 was confirmed in
appeal . Consequently, the present suit was filed by the
heirs of Essanullah for declaration of title to properties
nmentioned in schedule "A and for recovery of possession

of the seven roons nore particularly described in

schedule "B to the plaint.

In the present suit, defendants no.1l to 4 once again
all eged that the suit properties belonged to all the heirs of
Mbosa Saheb and they denied that the suit property was
sel f acquired property of Essanullah. They pl eaded that
Moosa Saheb had started business in tobacco. That
Moosa Saheb died on 6.3.1948. . On his denise, his heirs
continued the business as fam |y business. The business
was runin the nane and styl e of Mosa Tobacco House
and after the death of Mdosa, the tobacco business
continued in the name and style of K M Essanullah &
Conpany. 1t was pleaded in the witten statenent that al
the heirs of Mosa Saheb were-tenants-in-comon. That
they were the partners of the Essanullah & Conpany. In
the witten statement, it was pl eaded that the suit
property was bought out of the incone earned by Ms
Mbosa Tobacco House and consequently, the suit
property was the property of the heirs of Mosa Saheb as
tenant s-i n-conmon and not excl usive property of the
deceased Essanul | ah, from whomthe plaintiffs clained
title. Alternatively, the defendants pl eaded that they had
perfected their title by adverse possessi on as they, as
heirs of Mdosa Saheb, have been in pernissive
possessi on of the seven roons for nore than 12 years.

They conceded that defendant no.4 had let out a portion

to the 5th defendant in 1961 on rent. ~However, at the

same time the defendants pleaded that all the heirs of

Mbosa Saheb had acquired a joint title in the property
along with the plaintiffs; that the suit property was a part
of a conmon estate and consequent!|y defendants no. 3

and 4 (sons of Mosa Saheb) were entitled 2/15th share;

that defendants no.1 and 2 and Hami da Begum as heirs of
Rahamatul la were also entitled to 2/15th share; and that
simlarly the plaintiffs as heirs of Essanullah were
entitled to 2/15th share in the suit property. Therefore, it
was urged that the plaintiffs had no exclusive title to the
suit property or to any portion thereof except to the

extent of 2/15th share along with other heirs of Mosa
Saheb.

On above pleadings, the trial Court framed certain
issues. Two nmin issues franed by the trial court were
\ 027 whether the suit property was the self acquired
property of Essanullah; and whether the defendants had
perfected their title by adverse possession over the suit
property? During the pendency of the suit, defendant
no.4 died on 8.5.1987. At the request of the plaintiffs,
time was granted repeatedly to bring the | ega
representatives of the 4th defendant on record. The
plaintiffs failed to take steps, therefore, on 1.8.1987, the
trial Court recorded that as the steps to bring the LRs of
def endant no.4 on record have not been taken, the suit
agai nst defendant no.4 alone shall stand abated. As
stated above, in the present case, the only point for
determination is \027 whether the Hi gh Court was right in
conmng to the conclusion that the suit agai nst defendant
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no. 4 al one abated and that the entire suit did not abate?
However, to conplete the chronol ogy of the events, we

nmay state that the trial Court cane to the conclusion that
the suit property was the self acquired property of

Essanul | ah. In this connection, the trial Court placed
reliance on the judgnment and decree passed in the earlier
suit no.49 of 1973, which decree was passed by the
Subor di nate Judge, Thirupathur, North Arcot district,
Tam | nadu, and which decree was affirned by the

appel l ate Court. The trial Court dismssed the claim of
the defendants herein based on adverse possession
Consequently, the trial Court decreed the suit filed by the
plaintiffs in the present case for recovery of seven roomns
nore particularly described in schedule "B to the plaint.
At this stage, it may be stated that the decree of the tria
Court for possession of seven roons is based on the map
(Ex. P8) showing the entire property in schedule A and

the seven roons nentioned in schedule "B in possession

of each of the defendants. The trial Court further found
that the deceased defendant no.4 adnittedly had | et out

the roomin his possessionto defendant no.5, which

i ndi cated that defendant no.4 was occupyihg a separate
room out of seven roons. The trial Court further found
that each of the four defendants had asserted their rights
in respect of the seven roons as tenants-in-comobn and

they had asserted that they were in adverse possession
havi ng perfected their title to each of the seven roons. In
the circunstances, the trial Court hel'd that on the denise
of defendant no.4 and on failure of the plaintiffs to bring
on record the heirs of defendant no.4, the entire suit did
not abate. The trial Court, therefore, decreed the suit
agai nst defendants no.1 to 3 and disnissed the suit

agai nst defendant no. 4.

Bei ng aggri eved by the decree passed by the tria
Court, defendants no.1 to 3 preferred an appeal to the
Cvil Judge at Kolar Gold Fields being R A No.13 of
1991. It was held in appeal that the plaintiffs had sought
for a decree jointly against defendants no.1 to 4; that the
plaintiffs have not sought for decree agai nst a particul ar
def endant in respect of a particular portion of the
property; that the plaintiffs have not stated in their plaint
as to in what capacity defendants no.1 to 4 were in
possessi on of the seven roons; that the plaintiffs have
nerely averred that they were in possession of one
portion of the building and that the defendants were in
occupation of the other portion of the building and,
therefore, the plaintiffs had sought for a joint decree
agai nst all the defendants and consequently on the
denmi se of defendant no.4 and on the plaintiffs’ failing to
take steps to bring the LRs of defendant no.4 on record,
the entire suit stood abated. The | ower appellate Court
further held that even though the plaintiffs had sought
relief against all the defendants jointly and severally, the
trial Court had proceeded to pass judgnent and decree
only agai nst defendants no.1 to 3. 1In this connection, the
| ower appellate Court further observed that the plaintiffs
were not entitled to recover possession of the seven
roons from defendants no.1 to 3 alone as there was no
evi dence adduced by the plaintiffs as to the
portion/roons in possession of defendants no.1 to 3.
That except for Ex.P8 showi ng each roomto be in
possessi on of the said defendants, no evidence has been
led by the plaintiffs to show as to which room was
exactly in possession of defendants no.1, 2 and 3. That




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of

6

the relief sought for against the defendants was joint and
i nseparabl e and consequently the entire suit stood abated
on the deni se of defendant no.4 and on failure of the
plaintiffs to bring the LRs of defendant no.4 on record. It
was held that the interest of the defendants was joint
interest and, therefore, it was not possible to sue sone of
the defendants without the other. Consequently, the

| ower appellate Court dismssed the entire suit as having
abated. The appeal was all owed and the judgnment and
decree dated 28.11.1990 passed by the trial Court in suit
no. 417 of 1979 was set aside.

Aggri eved by the judgnent passed by the | earned
| ower appellate Court dated 11.10.1995 in R A No. 13 of
1991, the plaintiffs preferred appeal under section 100
CPC to the High Court. At this stage, it may be
mentioned that the H gh Court framed the foll ow ng
substantial question of law at the tine of adm ssion of the
second appeal :\ 027
"Whet her the disnissal by the first appellate
Court on the ground that the LRs of
def endant no.4 were not brought on record
was correct in view of the dictumin 1972
(1) M. L.J. 656, 1974 (2) KLR 123, AIR
1964 SC 234; and 1973 (2) My. L.J. 395?"

The Hi gh Court canme to the conclusion that in the
present case, the facts were not in dispute and in the |ight
of the above judgnents as each of the defendants was in
separ at e i ndependent possession of each of the roons, the
reliefs prayed for were divisible and the decree was
enf orceabl e separately agai nst each of the defendants.
Accordingly, the second appeal was allowed. The High
Court restored the decree of thetrial Court after setting
asi de the judgnment of the |lower appellate Court. The
Hi gh Court also remtted the matter to the | ower appellate
Court as an application was nade by the plaintiffsto
bring the LRs of defendant no.4 on record. The lower
appel | ate Court has been directed to deal with the rights
of defendant no.4 al one as the decree has been made
agai nst other defendants no.1 to 3. Hence, this civi
appeal

We do not find any nmerit in this civil appeal.  As
stated above, the plaintiffs instituted the suit inter alia for
recovery of possession of seven roonms nore particularly
described in schedule "B to the plaint. Schedule 'B
gave detail ed description of the suit property.  Each of
the seven roons has been narked on the sketch tendered
in evidence as Bl to B7. 1In the plaint, the origina
plaintiffs separately nmentioned the rooms in possession
of each of the defendants vide paragraph no.5. They
gave a separate schedule to the plaint, which described
the roons in possession of each of the above defendants.
Schedul e ' B al so gave the dinension of each room
Further, plaintiffs sought possession of each of the roons
separately fromeach of the defendants vide paragraph
no. 11 read with schedule "B to the plaint. In the
evi dence, plaintiffs produced and proved the map (Ex.P8)
based on the description of the seven roonms which tallied
with the description in schedule "B'. Further, the
def endants herein alleged that they were in possession of
the seven roons with consent of Essanullah. 1In the suit,
the defendants further contended that they had perfected
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their title in respect of each of the seven roons by
adverse title. The nost clinching fact was that defendant
no.4 had died during the pendency of the suit. Defendant
no.4 was in possession of a roomleased out to defendant
no.5 for rent. Taking into account the above
circunstances, the trial Court was right in holding that
the suit agai nst defendant no.4 al one stood di sm ssed as
abated. The trial Court was, therefore, right in decreeing
the suit of the plaintiffs as prayed for only agai nst
defendants no.1 to 3. Oder 22 Rule 4 CPC | ays down

that where within the tine linmted by law, no application
is made to inplead the | egal representatives of a deceased
defendant, the suit shall abate as against a deceased
defendant. This rule does not provide that by the

om ssion to inplead thelegal representative of a
defendant, the suit will abate as a whole. Wat was the

i nterest of the deceased defendant in the case, whether he
represented the entire interest or only a specific part is a
fact that would depend on the circunstances of each

case. |If the interests of the co-defendants are separate, as
in case of co-owners, the suit will abate only as regards
the particular interest of the deceased party. [ See:
Masi | amani Nadar v. Kuttianma & Ors. reported in

1960 (4) Kerala LawJournal 936]. In the case Sant

Singh & Anr. v. @lab Singh & O's. reported in [AIR

1928 Lahore 573], it 'has been held that under Order 22
Rule 4 (3) read with Oder 22 Rule 11 CPC where no
application is nmade to inplead the |l egal representative of
the deceased respondent, the appeal shall abate as agai nst
the deceased respondent. That, so far as the statute is
concerned, the appeal abates only qua the deceased
respondent, but the question whether the partia

abatenment | eads to an abatenent of the appeal in its
entirety depends upon general principles: If the case is of
such a nature that the absence of the legal representative
of the deceased respondent prevents-the Court from

hearing the appeal as against the other respondents, then
the appeal abates in toto. Oherwi se, the abatenent takes
place only in respect of the interest of the respondent
who has died. The test often adopted in such cases is
whet her in the event of the appeal being all owed as

agai nst the remai ning respondents there would or would

not be two contradictory decrees in the same suit wth
respect to the same subject matter. The Court cannot be
call ed upon to nake two inconsistent decrees about the
same property, and in order to avoid conflicting decrees
the Court has no alternative but to dismss the appeal as a
whole. If, on the other hand, the success of the appea
woul d not lead to conflicting decrees, then there is no
valid reason why the Court should not hear the appeal

and adj udi cate upon the dispute between the parties. |t
was further held in the said judgrment that a distinction
must be nmade between the cases in which there is
specification of shares or interests, and those in which
there is no specification of interests. That in cases where
there is a specification of share or interest, the appea
cannot abate as a whole. That in such cases, the appea
abates only in respect of the interest of the deceased
respondent and not as a whole. To the sanme effect is the
ratio of the judgnment of this Court in the case of Sardar
Amarjit Singh Kalra (Dead) by LRs. & Os. v. Pranod

Gupta (SMI) (Dead)by LRs. & O's. reported in [(2003)

3 SCC 272], in which it has been held that existence of a
joint right as distinguished fromtenancy-in-conmon

alone is not the criteria but the joint character of the
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decree de hors relationship of the parties inter-se and the
frane of the appeal will take colour fromthe nature of

the decree challenged. Laws of procedure are neant to
regul ate effectively, assist and aid the object of doing
substantial and real justice. A careful reading of Order
22 CPC woul d support the view that the said provisions

wer e devised to ensure continuation and cul mination in

an effective adjudication. It was further observed that the
nere fact that a khata was a joint khata was not rel evant
for deciding the question of abatement under Order 22, as

| ong as each of the appellants had their own independent,

di stinct and separate shares in the property. It was held
that wherever the plaintiffs are found to have distinct,
separate and i ndependent rights of their own, joined

toget her for sake of convenience in a single suit, the
decree passed by the Court is to be viewed in substance

as the conbi nati on-of several decrees in favour of one or
the other party and not as the joint decree. The question
as to whether the decree is joint and inseverable or joint
and severable has to be decided, for the purposes of
abatenment with reference to the fact as to whether the
decree passed in the proceedings vis-‘-vis the renmaining
parties woul d suffer the vice of inconsistent decrees or
conflicting decrees. A decree can be said to be

i nconsi stent or contradictory with another decree only

when two decrees are incapable of enforcenent and that

enf orcenent of one would negate the enforcenent of the

ot her.

In the present case, the 4th defendant was found by
the trial Court to be in possession of one of seven roons.
He had let it out on rent to defendant no.5. ~The tria
Court on evidence found that Ex. P8 showed different
roons to be in possession of different defendants who
clained to be tenants-in-comopn in possession of each
of the seven roons. They clained to have perfected their
title by adverse possession to each of the seven roons.
There was no challenge to Ex. P8 in evidence. Nor was
there any chall enge to description of the suit property in
schedule "A' and schedule 'B

In the result, we do not find any nerit in this civi
appeal. Accordingly, we dismss the civil appeal and
uphol d the judgnent of the H gh Court. However, in'the
facts and circunstances of the case, there shall be no
order as to costs.




