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ACT:
Levy Sugar Price Equalisation Fund Act, 1976-Proviso to
s. 6 (1)-Wen attracted-Scope of.

HEADNOTE

Section 3 (1) of the Levy Sugar Price Equalisation Fund
Act, 1976 established a fund known as the Levy Sugar Price
Equal i sation Fund. Sub-sec. (2) of section 3 provided that
there shall be credited to the Fund anounts representing al
excess realisations made by the manufacturers. Section 6 (1)
provi ded that where any ampunt of excess realisation was
credited to the fund, the buyer of levy sugar from whom such
excess realisation as nade by the nmanufacturers shall be
entitled to the refund of such excess realisation fromthe
Fund. There was a proviso to section 6 (1) which inter alia
precl uded buyers of levy sugar to claimrefund of excess
realisation in certain cases. The appellants, who carried on
the business of manufacture of syrups, squashes, jans and
jellies, preservation of vegetables and other food products
and from whom excess realisation was made and credited to
the Fund, applied for refund of such realisation. The
Central Covernment rejected the appellants’ application for
refund on the ground that they had not ' been able to
establish fully and clearly that the incidence of higher
sugar price was not passed on by themto the consuners of
the end products. The appellants preferred a wit petition
which was dismssed by the H gh Court on the sane ground.
Hence this appeal by special |eave.

Al'l owi ng the appeal
N

HELD: The proviso on its plain terns applies only where
the party claimng refund of the amount of excess
realisation is a wholesale or a retail deal er who has passed
on the incidence of the excess over the controlled price of
| evy sugar to the retail dealer or to the consuner, as the
case may be. The proviso obviously cannot apply to a case
where a claimfor refund has been nade, by a consuner of
sugar from whom excess realisation has been made by the
manuf acturer of sugar. [106C DO

In the instant case the appellants were admittedly
consuners of sugar




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 5

208
and not dealers in sugar and since they were not dealers in
sugar, there could be no question of any incidence of excess
bei ng passed on by themto the retail dealer or to the
consumner. [106D]

The proviso to section 6 (1) contenplates a case where
a deal er-whet her wholesale or retail-sells sugar to a retai
deal er or consuner as the case may be and not where a person
sells a nanufactured product containing sugar as one of its
i ngredi ents. [106(Q

In the instant case the appellants sold manufactured
product contai ning sugar as one of its ingredient.
Therefore, the proviso to section 6 (1) was not attracted
and the appellants were entitled to claimrefund of the
excess realisation fromthe Fund. [106H]

JUDGVENT:

Cl VI'L APPELLATE JURI SDICTION: "Civil Appeal No. 1487 of
1984.

Appeal by Special leave fromthe Judgnent and Order
dated the 21st August, 1981 of the Allahabad H gh Court in
Cvil Msc, Wit Petition No. 9820 of 1981

Har bans Si ngh/for the appellant.

Abdul Kader and G S. Narayanan for the Respondent.

The Judgnent of the Court was delivered by

BHAGMTI, J.  This is an appeal by Special Leave
directed against an order of the H gh Court of Allahabad
dismssing a wit petition filed by the appellants claimng
refund of a sum of Rs. 22681.88 fromthe Levy Sugar Price
Equal i sation Fund wunder Section 6, sub-section (1) of the
Levy Sugar Price Equalisation Fund Act, 1976 (hereinafter
referred to as the Equalisation Fund Act). The facts of the
case are few and may be briefly stated as foll ows:

The appellants carry on  business of manufacture of
syrups, squashes, janms and jellies, preservation of
veget abl es and ot her food products. One of the essential raw
materials for these products manufactured by the appellants
is sugar. There was at the material tinme Sugar Control Order
1966 issued wunder S. 3 of the Essential Commodities Act,
1955, clause 4 of which provided that no purchaser shal
sell or agree to sell or otherw se dispose of sugar or
deliver or agree to deliver sugar or renove any sugar from
the bonded godown of the factory in which it is stored,
except under and in
209
accordance with the directions issued in witing by the
Central Governnment or the Chief Director. Pursuant to'this
Order the Central Governnent introduced the policy of
partial decontrol of sugar in August, 1967 and under this
policy, the Central Governnent adopted a scheme of acquiring
| evy sugar from the factory. The price of |evy 'sugar
acquired by the Central Covt. was fixed every year in
accordance with the principles set out in Section 3 (3c) of
the Essential Commpbdities Act, 1955 and during the period in
guestion the price of Ilevy sugar was determnined under the
sugar (Price Determnation) Oder 1972. This order was
however challenged by factories manufacturing sugar and an
interimorder was passed by the Hi gh Court of Allahabad
permtting them to charge a price higher than that fixed
under the order, on condition that they furnished bank
guarantee for the difference in price in favour of the
Regi strar of the High Court. Now, different prices were
fixed under the sugar (Price Determ nation) order, 1972 for
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different zones and so far as the East UP. Zone was
concerned, the price fixed was Rs. 175 per quintal exclusive
of excise duty, sales tax etc. wth the result that the
price inclusive of these taxes and duties anounted to Rs.
190 per quintal. The appellants purchased from K M Sugar
MIlls Limted, Motinagar, Faizabad a certain quantity of
sugar under a rel ease order issued by the Central Governnent
under the Levy Sugar Supply (Control) order 1972 and they
lifted an aggregate quantity of 400 quintals of sugar on 12-
8-1972 and 16-8-1972. Now, under the sugar (Price
Determ nation) order, 1972 KM Sugar MIls Limted were not
entitled to recover from the appellants price at a rate
exceeding Rs. 190 per quintal but by virtue of the stay
order granted by the Hi gh Court of Allahabad they recovered
fromthe appellants price at the rate of Rs. 234.89 per
quintal and the total excess anmount charged by K. M Sugar
MIlls Limted fromthe “appellants thus came to Rs 22681. 88
for which bank guarantee was given by KM Sugar MIlls
Limted in favour of the Registrar of the H gh Court. The
wit petition filed by KM Sugar MIIls Limted against the
Sugar (Price Determination) Oder, 1972 along wth other
simlar wit petitions filed by other manufacturers of sugar
was however, ultimately dism ssed by the Allahbad H gh Court
in Novenmber, 1974 with the result that the Registrar of the
Hi gh Court became /'entitled to encash the bank guarantee
given by KM Sugar MIIs Limted and a sun of Rs. 22,681.88
was accordingly recovered by the Registrar - under the bank
guar ant ee.

Since the excess ampunt recovered by the various
manuf act u-
210
rers of sugar, including K M Sugar Mlls Linmted really
bel onged to the consunmers to whom sugar had been sold by
these manufacturers, Parlianment enacted Levy Sugar ' Price
Equal i sation Fund Act, 1976 with effect from 1-4-1976 for
the purpose of ensuring that the excess anbunt so recovered
should not remain in the hands of nmanufacturers of 'sugar so
as to unjustly enrich them but should be paid to the
consuners of sugar from whom it had been unlawfully
recovered by the manufacturers. Section3(1) ~of the
Equal i sati on Fund Act established a Fund known as the Levy
Sugar Price Equlisation Fund. Sub Section (2) of Section 3
provided that there shall be credited to the Fund anounts
representing al | excess real i sations nade by t he
manuf acturers, irrespective of whether such realisations
were made before or after the comencenent -~ of the
Equal i sation Fund Act. Pursuant to this provision, the
Regi strar of the H gh Court deposited a sumof Rs. 22681. 88
tothe Credit of the Fund. Section 6 of the Equalisation
Fund Act then proceeded to enact that where any anount of
excess realisation is credited to the Fund, the  buyer of
Levy sugar from whom such excess realisation was made by the
manuf acturer shall be entitled to the refund of such excess
realisation from the Fund. This Section is material for the
purpose of determination of the controversy arising in-the
present appeal and we would, therefore, reproduce it as
fol |l ows:

(1) Wiere any anount is credited to the Fund a
refund shall be made fromthe Fund to the
buyer of Levy Sugar from whom any excess
realisation was nade by the producer or
deal er,

Provided that no buyer shall be entitled to
claimas refund under this sub-section if he-

(a) being the whol esal e deal er, had passed on the
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i nci dence of such excess over the controlled
or fair price of levy sugar to the retai
deal er by whomthe price of such sugar was
pai d or

(b) being a retail dealer, had passed on the
i nci dence of such excess over the controlled
or fair price of |levy sugar to the consuner
by whomthe price of such sugar was paid."

Since a sum of Rs. 22681.88 represented excess
realisation
211
made by K M Sugar MIlls Limted fromthe appellants and
this anmobunt was credited to the Fund by the Registrar of the
Hi gh Court, the appellants filed an application in formlV
making a claimfor refund of this amount fromthe Fund. This
application was filed by the appellants, on 30th April
1979, admittedly within the prescribed period of six nonths.
The Central CGovernnent, however, rejected the claimmde by
the appell'ants on the ground that they had not been able to
establish fully and clearly that the incidence of higher
sugar price was not passed on by themto the consuners of
the end products.

The appel l ants thereupon preferred a Wit Petition in
the Hgh Court but  the H gh Court also rejected the Wit
Petition on the sane ~ground, nanely, that according to the
finding recorded by the Central Governnent. the appellants
had not been able to establish fully and clearly that the
i nci dence of higher sugar price was not passed on to the
consuners of the end  products and since this was a finding
of fact base on evaluation of the material® and evidence
produced by the appellants before the conpetent authority,
the High Court would not be justified in interfering with
the order of the Central Governnent. The appellants
thereupon preferred the present appeal with special |eave
obtained fromthis Court.

The main point of controversy between the parties
centres round the true interpretation of S. 6 Sub-section
(1) of the Equalisation Fund Act. This provision’|lays down
as a condition precedent to its applicability that the
excess realisation made by the manufacturer of sugar should
have been credited to the Fund. Now, the application made by
the appellants in from |V stated in so many terns that the
amount in question had been deposited by the Registrar of
the High Court in terns of the Levy Sugar Price Equalisation
Fund Rul es, 1972, through the Chief Pay & Accounts O ficer
Govt. O India, Mnistry of Agriculture & Ilrrigation
Depart ment of Food, New Del hi. This statenent was not at any
time disputed on behalf of the Central Government either in
the order made by the Central Government rejecting the claim
of the appellants or in the proceedings before the Hgh
Court. It is indisputable that a sum of Rs.  22681.88
representing the excess realisation nade fromthe appellants
by KM Sugar MIls Limted was credited to the Fund by the
Regi strar of the High Court. And in any event, this nust be
212
presuned to have been done because the Equalisation Fund Act
havi ng been enacted for this purpose, the Registrar of the
Hi gh Court would naturally be expected to carry out his
obligation under the statute by depositing the anount of
excess realisation recovered by himunder the bank guarantee
given by K M Sugar MIls Limted. There can, therefore, be
no doubt that in ternms of Section 6, Sub-section (1) the
appel l ants were entitled to claimrefund of the sumof Rs.
22681.88 from the Fund. The only question is whether the
proviso to section 6, Sub-section (1) precluded the
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appel l ants from claimng refund of that anmpount. The proviso
onits plain terns applied only where the party claimng
refund of the anpunt of excess realisation is a whol esale or
a retail dealer who has passed on the incidence of the
excess over the controlled price of levy sugar to the retai
dealer or to the consunmer, as the case may be. The proviso
obvi ously cannot apply to a case where a claimfor refund
has been nade by a consuner of sugar from whom excess
real i sati on has been nmade by the manufacturer of sugar. The
appel lants were adnittedly consuners of sugar and not
dealers in sugar and since they were not dealers in sugar
there could be no question of any incidence of excess being
passed by themto the retail dealer or to the consumer.

The | earned counsel . appearing on behalf of the
respondent contended that the excess over the controlled or
fair price of levy -sugar nust have been passed on by the
appel lants to the consumer when they sold the manufactured
products to them because the higher price paid by themfor
the sugar ~ purchased fromK M Sugar MIIs Linmted nust have
been taken “into account by themin fixing the price of the
manuf act ured products. Thi's may be so or may not be so. It
is not necessary for us to exam ne this question because it
is irrelevant on the ternms of the proviso to Section 6, Sub-
section (1). That proviso deals with a situation where a
whol esal e or retail deal er passes on the incidence of excess
over the controlled or fair price of |evy sugar to a retai
deal er or consumer, who pur chases such sugar. It
contenpl ates a case where a deal er-whether whole sale or
retail-sells sugar to a retail dealer or consumer as the
case may be and not where a person sellsa manufactured
product containing sugar as one of its ingredients, we have,
therefore, no doubt that the proviso to Section 6, Sub-
section (1) was not attracted in the case of the appellants
and, consequently, the appellants  wereentitled to  claim
refund of the sum of the Rs. 22681.88 fromthe sum of Fund.
213

We accordingly allow the appeal, set aside the judgnment
of the H gh Court and issue a Wit directing the respondent
to pay to the appellants a sum of Rs. 22681.88 together with
interest thereon at the rate of 6 per cent per annum from

today until paynent. The respondent will pay the costs of
the appeal to the appellants.
H S. K Appeal all owed:.
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