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1. | have had the benefit of going
t hrough the Judgnent prepared by my | earned
Brother. | amin agreement with himthat the
appeal deserves to be dism ssed. I, however,

deci de the appeal on the second ground that on
the facts and in the circunmstances of the case,
the appellant has failed to make out -a ground
that he was |less than 21 years of age at the
time of comm ssion of offence.

2. As observed by ny | earned Brother, the
accused had not claimed benefit of Section 6 of
the Probation of O fenders Act, 1958 either
before the trial Court or before the Hi gh

Court. My learned Brother has also referred to
Yaduraj Singh & Ors. v. State of U P., (1976) 4
SCC 310 wherein this Court did not allow a new
plea as to age of the accused to be raised for
the first time in this Court.

3. In Sushil Kumar Mehrotra v. State of
Uttar Pradesh, (1984) 3 SCC 123, a sinilar plea
was raised for the first tinme by the appell ant-
accused in this Court against his conviction

for an of fence puni shabl e under Section 302

read with Section 34 and Section 394 of the

I ndi an Penal Code (IPC). It was held that the
contention of the accused that he was 15= years
of age at the time of occurrence was \021la
conplete after thought\022 and refused to grant
the benefit on that basis.

4. It is, no doubt, true that the
provision is beneficial and benevolent in

nature and no \ 021t echnical\ 022 objection should be
rai sed that such plea was not taken before the
Courts bel ow. [Gopinath Ghosh v. State of West
Bengal , (1984) Supp. SCC 228]. But in ny

opi nion, there nust be credi ble and trustworthy
evi dence in support of such plea. In the

present case, a certificate in the form of
\021Schol ar Record & Transfer Certificate\022 is
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annexed wherein the date of birth of the

appel | ant was shown as June 28, 1962. The
certificate was not on record either before the
trial Court or before the Hi gh Court. Fromthe
\021True Copy\ 022, it is clear that it is purported
to have been issued by the Principal only on
February 10, 2007. Thus, it cannot be said that
there is \021credi bl e evidence\ 022 or \021trustworthy
material\ 022 that the appellant was | ess than 21
years of age at the time of comm ssion of

of fence. In ny considered opinion, such

guestion cannot be permitted to be raised for

the first time inthis Court and | amin

agreenment with ny | earned Brother on that

poi nt .
5. Si nce the appeal can be deci ded on
this ground, | refrain from expressing any

opi nion on the question dealt wth and deci ded

by nmy | earned Brother on interpretation of

Section 6 of the Act.

6. The appeal is accordi'ngly dism ssed.

P. P. NACLEKAR, J.

Leave granted.

The appel | ant’ was convi cted by the judgnment and order
dat ed 26.7.1985 passed by the Additional District & Sessions
Judge, Dehradun, along w th another accused person, under
Section 392 read with Section 34 of the |Indian Penal Code
(I'PC) and sentenced to undergo five years\022 rigorous
i mprisonment and further to pay a fine of Rs.5,000/-
and in default of paynent of fine to undergo further
ri gorous inprisonment for six nonths.~ The appel | ant was
further convicted under Section 25 of the Arns Act and
sentenced to undergo rigorous inprisonnent for one year
In appeal preferred by the appellant, the H gh Court has
confirmed the order of conviction and sentence by its order
dated 9.7.2007.

The case of the prosecution in brief is that one Jagdish
Prasad was whol esal e beedi nerchant and carried on his
busi ness in the nane and style of Ms. Mudrasee Basant
Beedi in Vikasnagar, District Dehradun. Jagdish Prasad used
to go to collect his dues fromthe retailers on every 15th day.
On 7.3.1981, he went to Purola, Badkot for realization of his
dues. Along with other persons, he was travelling in the car
whi ch was being driven by the driver Gyanendra Singh.
VWile returning to Vi kasnagar from Purol a, they had stopped
at the curve of Katta Pather and alighted fromthe car.. Four
m screants cane on scooter and parked the said scooter in
front of the notor car. Two nmiscreants were armed with
revol vers and the remai ning two had khukhries with'them
Al'l of them surrounded Jagdi sh Prasad and ordered himto
hand over noney bag to them They al so threatened himto

shoot and kill himif he nmade any protest. Jagdish Prasad
qui etly handed over the noney bag containing about Rs.
25,000/-. He also gave his wist watch and a gol den ring.

Anot her occupant of the car was conpelled to give cash of
Rs. 230/- and the driver gave cash of Rs.600/- to them One
person sitting in the car was forced to give his three wi st
wat ches. The m screants snatched away the keys of the car
fromits driver. One of the mscreants ran away on the
scooter along with the noney bag, while the remaining three
boarded the car and fled away. On appreciation of the

evi dence brought on record, the Additional District &

Sessi ons Judge found the accused persons guilty and
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i nposed t he puni shnent which was confirned by the Hi gh
Court as nentioned herei nabove. The accused appell ant-
Sudesh Kumar has preferred this appeal against the order of
convi ction and sentence.

Shri K. T.S. Tulsi, learned senior counsel appearing for
the appell ant has submitted only one point that the accused
at the time of the commission of the crime was bel ow 21
years of age which is apparent fromthe statenent recorded
under Section 313 Cr.P.C. of the accused wherein age of the
accused was given by the accused as 20 years and fromthe
transfer certificate, filed along with special |eave petition,
i ssued by the Principal, Sanatan Dharma Juni or Hi gh School
Dehr adun, which shows that the appellant was born on
28.6.1962. It is, therefore, subnmitted that it is clearly
established that the accused appellant on the date of the
of fence, i.e. 7.3.1981, was bel ow 21 years of age and as
such was entitled to consideration and benefit under Section
6 of the Probation of O fenders Act, 1958 (hereinafter
referred to as \023the Act\024 for convenience).

On the other hand, it is urged by Shri Jatinder Kunar
Bhatia, learned counsel for the State that the accused
havi ng not raised the question of his age either before the
trial court or beforethe High Court, and in the absence of
any reliable material, could not ask for consideration of his
case and benefit under Section 6 of the Act. It is further
submitted that it is the date on which the sentence is passed
whi ch shall be the relevant date for applicability of Section 6

of the Act.
The question involved inthis case is of interpretation of
Section 6 of the Act. It would, therefore, be appropriate to

reproduce Section 6 which reads as under

\0236. Restriction on inprisonnent of
of fenders under twenty-one years of age. \026
(1) When any person under twenty-one years of
age is found guilty of having comritted an offence
puni shable with inprisonnent (but not wth
i mprisonment for life), the court by which the
person is found guilty shall not sentence himto
i mprisonnent unless it is satisfied, that having
regard to the circunstances of the case including
the nature of the offence and the character of the
of fender, it would not be desirable to deal wth
hi m under section 3 or section 4, and if the court
passes any sentence of inprisonnent on the
of fender, it shall record its reasons for doing so.

(2) For the purpose of satisfying itself
whet her it would not be desirable to deal under
section 3 or section 4 with an offender referred to
in sub-section (1), the court shall call for a report
fromthe Probation Oficer and consider the report,
if any; and any other information available to it
relating to the character and physical and menta
condition of the offender.\024

Wiile interpreting Section 6 of the Act, a 3-Judge
Bench of this Court in the case of Daulat Ramv. The State
of Haryaya, (1972) 2 SCC 626, has said that the object of
Section 6 of the Act, broadly speaking, is to see that young
of fenders are not sent to jail for the conm ssion of |ess
serious offences nentioned therein because of grave risk to
their attitude to life to which they are likely to be exposed as
aresult of their close association with the hardened and
habi tual crimnals who nmay happen to be the inmates of the
jail. The Court laid down that Section 6 places restrictions on
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the court\022s power to sentence a person under 21 years of
age for the commi ssion of crinmes nentioned therein unless
the court is satisfied that it is not desirable to deal with the
of fender under Sections 3 and 4 of the Act. The court is also
required to record reasons for passing sentence of
i mprisonnment on such of fender.

In another case in the matter of Satyabhan Kishore
and Anot her v. The State of Bihar, (1972) 3 SCC 350,
this Court (a 3-Judge Bench) reiterated the principle laid
down by the Court in Daulat Ram case (supra) and Shel at,
J. speaking for the Court held that Section 6 |ays down an
i njunction as distinguished fromdiscretion under Sections 3
and 4 not to inpose a sentence of inprisonment on an
of fender, unl ess reasons are recorded.

Fromthe aforesaid judgnents, it is apparent that while
i mposi ng a sentence on an accused who is bel ow 21 years of
age and who is found guilty of having commtted an of fence
puni shable with inprisonnent which is not the inprisonnment
for life, the court shall not sentence himto inprisonnent
unless it is satisfied that having regard to the circunstances
of the case including the nature of the offence and the
character of the offender it is not desirable to deal with him
under Section 3 or Section 4 of the Act. It further mandates
that if the court wants to inpose a sentence of
i mprisonnent on the offender who is below 21 years of age
it shall record its reasons for doing so. Thus, the court
i mposi ng a sentence of inprisonment on an accused who is
bel ow 21 years of age would record reasons as to why it
does not find it desirable to deal with himunder Section 3 or
Section 4 of the Act.

It can be noticed that the question of the offender
bei ng of 21 years or below on the date of the comm ssion of
of fence or on the date of inposition of sentence of
i mprisonnent was not dealt with in-the above-nentioned
cases.

The | earned counsel for theappellant has relied upon a
2-Judge Bench judgment of this Court in the case of
Masarul |l ah v. State of Tami| Nadu, (1982) 3 SCC 458,
wherein this Court held as under

\0236. In case of an of fender under the age of
21 years on the date of comm ssion of the of fence,
the court is expected ordinarily to give benefit of
the provisions of the Act and there is an enbargo
on the power of the court to award sentence
unl ess the court considers otherw se, ‘having
regard to the circunstances of the case including
nature of the offence and the character of the
of fender\ 022, and reasons for awardi ng sentence have
to be recorded. Considerations relevant to the
adj udi cation of this aspect are, circunstances of
the case, nature of the offence and character of
the offender. It is, therefore, necessary to keep in
view the aforenentioned three aspects while
deci di ng whet her the appell ant shoul d be granted
the benefit of the provisions of the Act.\024

It appears that in Masarullah case (supra), the Court
did not notice a 4-Judge Bench judgnent delivered by
Ayyangar, J. in Ranji M ssar and Another v. State of
Bi har, AR 1963 SC 1088 ( = (1963) Supp. 2 SCR 745),
wherein this Court has noticed argunment before the Hi gh
Court that the Sessions Judge erred in not applying the
provi sions of Section 6 of the Act to the accused. The Hi gh
Court repelled the contention hol ding that although the
accused m ght have been under 21 years of age on the date
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of the offence, he was not a person under 21 years of age
on the date when the Sessions Judge found himguilty and
sentenced himto a termof inprisonnent, and held that the
cruci al date on which the age had to be deternined being
not the date of offence but the date on which as a result of a
finding of guilty sentence had to be passed agai nst the
accused. In the factual matrix of that case, this Court held
as under:
\0236. Taking first the case of Ranji, the el der
brother, we entirely agree with the Hi gh Court in
their construction of S.6. The question of the age
of the person is relevant not for the purpose of
determning his guilt but only for the purpose of
the puni shnment whi ch he should suffer for the
of fence of which he has been found, on the
evi dence, guilty. The object of the Act is to
prevent the turning of youthful offenders into
crimnals by their association with hardened
crimnals of mature age within the walls of a
prison. The nmethod adopted is to attenpt their
possi bl e reformation instead of -inflicting on them
the normal punishment for their crinme. If this
were borne in mnd it wuld be clear that the age
referred to by the opening words of S.6(1) should
be that when the court is dealing with the
of fender, that being the point of time when the
court has to choose between the two alternatives
whi ch the Act in supersession of the normal pena
law vests in it, viz., sentence the offender to
i mprisonnment or to apply to himthe provisions of
S.6(1) of the Act. \005.1024
The Court further said:
\02319. W shall now proceed to consider one
guesti on which was nooted before us in regard to
the crucial date for reckoning the age where an
appel l ate court nodifies the judgnent of the tria
Judge, when S.6 becones applicable to a person
only on the decision of an appelllate or a revisiona
court. Is the age of the offender to be reckoned as
at the date of the judgnent of the trial Judge or is
it the date when the accused is, for the first tine,
in a position to claimthe benefit of S. 6. W
consider that on the ternms of the section, on
grounds of logic as well as on the theory that the
order passed by an appellate court is the correct
order which the trial court should have passed,
the crucial date must be that upon which the tria
court had to deal with the offender. \005\024

Fromthe judgnent of the Court, it is apparent that the date
of the judgnment of the trial court would be the crucial date
for consideration of the age of the accused while applying
Section 6 of the Act.

Faced with the 4-Judge judgment of this Court in
Ranji M ssar (supra), the |earned senior counsel for the
appel | ant contended that while considering the pari materia
provi si ons under the Juvenile Justice Act, 1986, a
Constitution Bench of this Court in Pratap Singh v. State
of Jharkhand and Anot her, (2005) 3 SCC 551, has held
that reckoning date for determ ning the age of a juvenile is
the date of the commi ssion of the offence and not the date
when he is produced before the conmpetent authority or in
the court and, therefore, the provisions of Section 6 of the
Act shoul d be construed in the same light, and the age of
the accused for applying Section 6 of the Act has to be the
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date on which the offence was committed. Whi l e

interpreting the provisions of the Juvenile Justice Act, 1986

(for short \023the 1986 Act\024) and the Juvenile Justice (Care and
Protection of Children) Act, 2000 (for short \023the 2000 Act\024),
this Court has observed that these Acts provide for the care,
protection, treatnment, devel opnment and rehabilitation of
juveniles. The Acts being benevol ent |egislations, such

i nterpretation nust be given which woul d advance the cause

of the legislations, i.e. to give benefit to juveniles. Section
2(1) of the 2000 Act defines ‘juvenile in conflict with | aw 022 as
meaning a juvenile who is alleged to have conmtted an

of fence. The definition of ‘delinquent juvenile\022 in the 1986
Act is referable to an offence said to have been comitted

by him It is the date of offence that he was conflict with

aw. Wen a juvenile is produced before the conpetent

aut hority and/or court, he-has not commtted an of fence on

that date, but he was brought before the authority for the

al | eged of f ence whi ch -he has been found guilty to have

conmtted., Therefore, what was inplicit in the 1986 Act

has been ‘made explicit in the 2000 Act. Sinha, J. in his
concurring judgnent said that having regard to the

constitutional and statutory schene it was not necessary for
Parliament to specifically state that the age of juvenile mnust

be determ ned as on the date of comm ssion of the offence

and the same is inbuilt in the statutory schene.

Fromthe aforesaid, it is apparent that while
determ ning the age of a juvenile the Court has interpreted
the provision for giving benefit to ajuvenile who has
conmitted an of fence and was in conflict with law. The
of fence having been commtted, he canme in conflict with
| aw on the date of commission of the offence which'is
rel evant for determ ning the age for giving protection under
the 1986 Act and the 2000 Act.

It can be noticed fromRanji M ssar case (supra) and
Pratap Singh case (supra) that the object and purpose of
the Probation of O fenders Act, 1958 for applying the
rel evant provisions to the accused are different and cannot
be said in pari materia with the Juvenile Justice Act, 1986
and the Juvenile Justice (Care and Protection of Children)
Act, 2000. The Court would not construe a Section of a
statute with reference to that of another statute unless the
latter is in pari materia with the former. Therefore, a
deci sion made on a provision of a different statute will be of
no rel evance unl ess underlying objects of the two statutes
are in pari materia. The decision interpreting various
provi sions of one statute will not have the binding force
while interpreting the provisions of another statute. Section
6 of the Act has been construed by a 4-Judge Bench of this
Court in Rami M ssar case (supra) and that w |l have the
bi nding force while interpreting the sane Section in sane
statute and the decision of the Constitution Bench
interpreting provisions of the 1986 Act and the 2000 Act
woul d not be held to be a decision on interpretation of
Section 6 of the Act. Section 6 of the Act would apply to the
accused who is under 21 years of age on the date of
i mposition of punishnment by the trial court and not on the
date of comm ssion of the offence. |If on the date of the
order of conviction and sentence by the trial court the
accused is bel ow 21 years of age the provisions of Section 6
of the Act applies in full force.

That being the case, even if the date of birth of the
accused is held to be 28.6.1962 as alleged by himin the
petition, on the date of delivery of judgnent of conviction
and sentence on 26.7.1985 by the Additional District &

Sessi ons Judge he was nmore than 21 years of age and thus
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was not entitled to the benefit under Section 6 of the Act.
That apart, the question of applicability of the Act has

been raised for the first tine while filing the special |eave

petition. The accused has not clai med benefit under

Section 6 of the Act during the trial before the Additiona

District & Sessions Judge or before the H gh Court. Only

mat eri al whi ch was pl aced before the Sessions Judge or the

Hi gh Court is the statenent recorded of the accused

appel | ant under Section 313 Cr.P.C. wherein the age of the

accused was given as 20 years. |In the simlar

ci rcunmst ances, in Yuduraj Singh and Others v. State of

U P., (1976) 4 SCC 310, this Court held as under

\0232. The | earned counsel appearing for the
appel | ants argues that on August 30, 1969 when
the incident took place, appellants 3 and 4 were
| ess than 21 years of age and, therefore, they
ought to have been given the benefit of the
Probation of Offenders Act. This contention was
neither taken in the sessions court nor in the Hi gh
Court. True, that this Court has taken the view
that in appropriate cases such a contention may
be entertained by this Court for the first time. But
the difficulty in accepting the subm ssion of the
| earned counsel is/that there is no credible
evi dence on the record showi ng that appellants 3
and 4 were less than 21 years of age when the
of fence was committed. Counsel says that those
two accused had given their agesin their
statenments under Section 342, Code of Crimna
Procedure, and if the trial Judge doubted the
correctness thereof, he could have had the two
accused nedically examned in order to ascertain
their age This seens to us a difficult burden for
any trial Judge to undertake. - The age given by
the two accused in their statements had no specia
significant in the absence of a proper plea under
the Probation of O fenders Act. \005\024

For the aforesaid reasons, the appeal being devoid of
any nerit, is dismssed.




