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ACT:

I ncome Tax Act 1922, s. 2(6-4) (c)--Conpany in |iquidation-
Distribution of profits earned in year of Iliquidation to

shareholders if liable to tax as divi dend.

HEADNOTE

The respondents were shareholders of  a public linmted
conpany. The Conpany naintained its accounts according to
the Calendar Year. The conpany went into ||iquidation on

Cct ober 31, 1954, The Liquidators of the conpany,
distributed on Mrch 10, 1955 anbng the sharehol'ders for
each share of the conpany a share of another conpany a |
share of equal face value. The distribution was nade out of
profits earned by the company between January 1, 1954 and
Oct ober 31, 1954. The Incone-tax officer brought the value
of the shares received by the shareholders to tax on the
footing that it represented "accurmulated profits" as
contenpl ated by s. 2(6A)(c) of the Income-tax Act. 1922. In
appeal the Appellate Assistant Comm ssioner held that the
profits earned between January 1, 1954 and Cctober 31, 1954
were not accunul ated profits and when distributed the anount
in question represented capital in the hands of the share-
hol ders. This order was confirned by the Tribunal and/ upon
a reference, by the H gh Court. On appeal to this Court,
HELD: Di sm ssi ng t he appeal

The question whether the distribution was dividend had to be
determined in the light of the provisions of s. 2(6A) (c) of
the Income-tax Act as anended by the Finance Act of 1955.
The anmount distributed by the |iquidator on March 10, 1955,
represented the current profits and not profits earned
bef ore January 1, 1954. The anount distributed as dividend
out of the current profits could not, in the state of law in
force in the year of assessnment 1955-56, be deened dividend
in the bands of the sharehol ders. [381 A-B]

Birch v. Cropper (1889) L.R 14 A C. 525; Conmmi ssioner of
I nl and Revenue v. George Burral (1924) 2 K. B. 52;
Staffordshire Coal and Iron Co. Ltd. v. Brogan (Inspector of
Taxes) 54 1.T.R 555; Appavu Chettiar v. Conm ssioner of
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I nconme-tax, Madras 29 |.T.R 768; G rdhardas & Conmpany Ltd.
v. Commi ssioner of Income-tax Ahnedabad 31 |I.T.R 82; First
I ncome-tax O ficer, Salemv. Short Brothers (P) Ltd. 60
. T.R 82, referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 566 of 1967.
Appeal fromthe judgnent and order dated Novenber 18, 1965
of the Madras High Court in Tax Case No. 162 of 1963.
Jagadi sh Swarup, Solicitor-CGeneral, G C. Sharma and B. D.-
Sharma, for the appellant.

378
K. Srinivasan and R, Gopalakrishnan, for respondents Nos.
1 to 10.

The judgrment of the Court was delivered by
Shah, J. Inconme-tax Appellate Tribunal submitted the under
s. 66(1) of the Indian Inconme-tax Act, Court of Madras for
opi ni on:
“Whet her on the facts and in the circunstances
of the case the Tribunal was right in holding
that the sumof Rs. 81,611 and Rs. 1,491,444
were not the part of the accumulated profits
of the ~Company as on Decenber 31, 1954 as
contenpl ated under s. 2(6A)(c) of the Income-
tax Act of 1922
The High Court answered the question in the affirmative.
The Comm ssioner of \Income-tax asked for and  obtained a
certificate from the H gh Court only in respect of the
amount of Rs. 81,61 1. This appeal is therefore restricted
to the claimof the Revenue that the amount of Rs. 81,611
was not part of the "accunulated profits of the Conpany as
on October 31, 1954 as contenplated by s. 2(6A)(c) 'of the
I ncone-tax Act. 1922."
Aj ax Products Ltd. was a public |imted conpany i ncorporated
in 1939. It nmmintained its accounts according /'to the
cal endar year. The respondents ‘to this appeal were share-
hol ders of the Conmpany. The Conpany "went into liquidation
on October 31, 1954". The |Iiquidators of~ the ~Conpany
di stributed on March 10, 1955 to the sharehol ders for each
share Rs. 100 by allotnent of a share in Carborurndum
Universal Ltd. of the sane face value. Between January 1
1954 and COctober 31, 1954 the Conpany earned a profit of Rs.
1,79, 704. On the profit of Rs. 1,79,704 the Conpany was
assessed to pay Rs. 98,093 as tax, |eaving a balance of Rs.
81,611 which formed part of the anpunt distributed. The
I ncome-tax O ficer brought the value of the share received
by the shareholders to tax, on the footing that it
represented "accurul ated profits”. In appeal the Appellate
Assi stant Conmissioner held that under relay as it then
stood, the ampunt of Rs. 81,611 was not accumul ated 'profits
and when distributed it was capital in the hands of, the
shar ehol ders. This order was confirned by the Tribunal.
The Hi gh Court agreed with the view of the Tribunal that
under the definition of the expression "dividend" in s. 2
(6A) (c) in force in the year of assessnent 1955-56
distribution of the current profits in the year in which the
Conpany was ordered to be wound up was not dividend and was
on that account not |iable to be taxed as dividend,
379
Under the Indian Conpani es Act, 1913, no dividend could be
pai d otherwise than out of profits of the year or
undi stributed profits of previous years. A Conpany as a
going concern may distribute by way of dividend to the
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sharehol ders profits of the year or accumul ated profits of
the previous years. But a share in the assets of the
Conpany distributed in the course of winding up is of the
nature of capital and not of dividend, and it cannot be
apportioned into capital and accunul ated profits.
In Birch v. Cropper(1), Lord Macnaghten observed
"I think it rather leads to confusion to speak
of the assets which are the subject of this
application as ’'surplus assets’ as if they
were an accretion or addition to the capita
of the conpany capabl e of being distinguished
fromit and open to different considerations.
They are part and parcel of the property of
the conpany-part and parcel of the joint stock
or comon fund-which at the date of the-
wi nding  up represented the capital of the
company. "
This viewwas affirmed in a later judgnent in Comn ssioner
of Inland Revenue v. George Burrell, (2) where Pollock, M R
observed
S it is a msapprehension, after the
[ i qui dat or has assumed his duties to continue
the distinction between surplus profits and
capital ."
This decision was recently affirned by the House of Lords in
Staffordshire Coal and Iron Co. Ltd. v. Brogan (Ilnspector,
of Taxes) (3). The House of Lords held that there was no
ground for maki ng an exception to the general rule that the
surplus assets of —a conpany, after providing for al
liabilities. were divisible anmong its nenbers as capital.
Accordingly, the receipt by a constituent conpany of its
appropriate proportions of the distributed surplus. was a
receipt of a capital nature. Lord Evershed observed at p
5-65
"It cannot now be in doubt that surplus assets
in the hands of the liquidator of a limted
liability conpany (whether limted by share
capital or by guarantee-are in his / hands
capital . Such a conclusion was |aid dowmn by
t he Court of Appeal in [ .nl"and Revenue
Conmm ssioners v. Burrel-(1924)2 K.B. 52 (see
especialy per Atkin L.J.), and it has never
since been questioned."
(1) (1899) L.R 14 A C 525. (3) 54 1.T.R 555,
(2) (1924) 2 K. B. 52.

380
The Indian Income-tax Act, 1922, when originally enacted,
contained no definition of "dividend" : the expression

"dividend" had therefore the sanme nmeaning as it had in the
I ndi an Conpani es Act, 1913, and the anpunt distributed anong
the sharehol ders by the |iquidator out of the assets of the
conpany after neeting the liabilities was regarded @ as a

capital’ receipt in the hands of the shareholders. 1In 1939
the Indian Legislature incorporated by s. 2 of the Ilndian
| ncone-t ax (Anmendrent) Act 7 of 1939, an i ncl usive
definition of the express "dividend". Cdause (c) of that

definition read
"any distribution nmade to the sharehol ders of
a company out of accumulated profits of the
conpany on the liquidation of the conpany:
Provided that only the accunmul ated profits so
distributed which arose during the 1 six
previous years of the conpany preceding the
date of liquidation shall be so included;"

But the profits of the year in the course of which the
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Conpany was ordered to be wound up not being accunulated

profits were not part of the dividend : Appavu Chettiar v.

Comm ssi oner of |ncome-tax, Madras; (1) G rdhardas & Conpany

Ltd. v. Comm ssioner of Income-tax, Ahnedabad;(2) and also

the observations of this Court in First Income-tax Oficer, -

Sal em x. Short Brothers (P) Ltd.(6) at pp 88 & 89.

Clause (c) to s. 2(6A) was anended by the Finance Act of

1955 and the proviso to ci. (c) was deleted. The only

ef fect of deleting the proviso was to renove the linmitation

providing that distribution of profits of the six previous

years preceding the date of liquidation only was dividend.

By the Finance Act of 1956, cl. (c) was replaced by the

foll owi ng cl ause
"any distribution nmade to the sharehol ders of
a conpany-on its liquidation, to the extent to
whi ch the distribution is attributable to the
accumul ated profits of the conpany inmmediately
before its |iquidation, whether capitalised or
not ;"

Thi s anendnent cane into operation as fromApril 1, 1956

W are in this case concerned with the distribution of Rs.

100 by allotment of a sharein the Carborundum Universa

Ltd. nade

(1) 291.T.R 768. (3) 60 1.T.R 83

(2) 31 1.T. R 82.

381

on March 10, 1955. The question whether the distribution

was dividend had' to be deternmined in the ‘light of the

I ncome-tax Act as anmended by the Finance Act of 1956. The

amount of Rs. 81,611 distributed by the Iiquidator on March

10, 1955, represented by the current profits and not profits

earned before January 1, 1954. The anount distributed as

di vidend out of the current profits could not, in the state

of the lawin force in the year of assessment 1955-56, be

deened dividend in the hands of the sharehol ders.

The appeal therefore falls and is dism ssed with costs.

R K. P.S. Appeal dism ssed
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