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to life insurance business-Gounds not taken in petition
under Art. 32, if can be urged at the hearing-Insurance Act
(I'V of 1938), s. 52-A-Constitution of India, Art. 32.

518
HEADNOTE:

The petitioners, two Insurance Conpanies, carrying on
business both in life insurance and general insurance,

guestioned the validity of notifications issued against them
under s. 52-A of the Insurance Act for _appointnent of
Admi ni strators to take over nanagenent of their affairs _on
the ground, inter alia, that s. 52-A was exclusively
restricted to life insurance business and the CGovernnent had
no power to take oyer managenent of general insurance busi-

ness.

Held, that the Insurance Act of 1938 no  doubt -makes a
distinction between |life insurance business and genera
i nsurance business, but its main concern is to protect life

i nsurance policy-holders. Although s. 52-A of the Act' has
no application to an insurer who carries on business in
general insurance alone, it undoubtedly applies to an
i nsurer who conbi nes both and gives the Central Governnent
the power, on the report of the Controller, to appoint an
Adm ni strator to take over the managenent of the entire
busi ness of the insurer including general insurance business
when such insurer is found to act in a manner prejudicial to
the interests of the |life policy-hol ders.

That grounds not specifically taken in petitions under Art.
32 cannot be urged at the tine of the hearing.

JUDGVENT:
ORIGA NAL JURI SDI CTION: Petitions Nos. 186 & 195 of 1954.
Under Article 32 of the Constitution of |India for the
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enforcenent of Fundanental Rights.

S.C. |saacs, (Mdhan Behari Lal and P. K. Ghosh, wth him
for the petitioners in both petitions.

M C. Setalvad, Attorney-Ceneral of India (Porus

A Mehta and P. G Gokhale, with hin) for the respondents.
1955. Sept ember  22. The Judgnent of the Court was
del i vered by

| MAM J. - These petitions under article 32 of the Constitution
of India question the validity of the notifications issued
under section 52-A of the Insurance Act of 1938 (hereinafter
referred to as the Act) and the appointnment of an
Admi ni strator. In the case of the Tropical Insurance
Conpany Ltd. an Administrator was appoi nt ed, under
notification dated the 14th of July, 1951 and in the case of
t he Jupi ter General ~ I nsurance Conpany Ltd. anot her
Admi ni strator was appoi nted under notification dated the

10th of July,
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1951. These two insurance conpani es do i nsurance business
of life insurance and general insurance. Admittedly
previous to the appointnent of ‘the Administrators the
Controller i ssued notices ~under section 52-A to t he

petitioners and the Finance Mnistry of the Centra
CGovernment sent letters to them pointing out the allegations
in the report of the Controller to which they replied.

The Ilearned Counsel for the petitioners has candidly
stated that he could not raise any  constitutional point
after the fourth anendnent to the Constitution of India. He
assumed; therefore, that the provisions of sections 52-A to
52-G of the Act were constitutional but he urged that the
notifications under section 52-A and the taking over of the
managenent of the affairs of the conpanies  were invalid
i nasmuch as they were in excess of the powers conferred by
section 52-A of the Act and that -the notifications
appointing the Admnistrators ~do not fix the period of
managenent as required by law. He further urged that the
provisions of the section 52-B/of the Act had not been
conplied with and in consequence the nanagenment by the
Admi ni strator had been excessively prolonged and thus had
becone unlawful. There has, therefore, been a violation of
the fundamental rights of the petitioners. Finally it was
ur ged that there was no authority either under the
provisions of the Act or of any other law by which the
CGovernment was enpowered to take over nanagenent of the
affairs of the conpany with respect to its general insurance
busi ness. The power of the Government under section 52-A
was restricted exclusively to |ife insurance business.

As to the first tw contentions, they were wurged in
Petitions Nos. 94 of 1954 and 183 of 1954, but. were not
allowed to be put forward by this Court as these questions
had not been specifically raised in the petitions under
article 32 of the Constitution and they were accordingly
di smi ssed. The position is simlar in this respect so far
as the present applications are concerned and consequently
it rmust be held that the petitioners cannot be all owed now
to urge grounds which they had not taken in their petitions.
66
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There remmins, however, to consider the last contention
urged on behalf of the petitioners. It was pointed out by
M. Isaacs that the petitioners are insurance conpanies
doing both |I|ife insurance business and general insurance

busi ness. He contends that a section 52-A of the Act, on a
true interpretation of its provisions, applies only to the
life insurance business carried on by an insurer and not to
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the gener al i nsurance business done by hi m The
Admi ni strator appoi nted under section 52-A of the Act could
therefore take over nanagenent only of the Ilife insurance

busi ness done by the insurer. The notifications authorising
himto take over the management of the insurance business of
the insurer including his general insurance business were
thus beyond the powers conferred on Governnent under section
52-A of the Act and such taking over of the nanagenment of

the general insurance business of the petitioners by the
Admi ni strator was, therefore, wthout |awful authority.
In view of the subm ssion made by the | earned Counsel, it

is necessary to set out the relevant provisions of the
section 52-A. Sub-section (1) of that section states:-

“I'f at any tinme the Controller has reason to believe that
an insurer carrying on l'ife insurance business is acting in
a manner likely to be prejudicial to the interests of
hol ders of I|ife insurance policies, he may, after giving
such opportunity to-the insurer to be heard as he thinks
fit, make a report thereon to the Central Governnment".
Sub-secti'on(2) states:-

"The Centrall Governnent, if it is of opinion after
considering the report that it is necessary or proper to do
so, nmay appoint an Admi nistrator to manage the affairs of
the insurer under the direction and control of the
Controller".

Sub-section (4) states:-

"The managenent of the business of the insurer shall as on
and after the date of appointnment of the Adm nistrator vest
in such Admnistrator, but except - with the |eave of the
Controller, the Admnistrator shall not issue any further

pol i ci es"
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Section 52-B of the Act is concerned with the powers and
duties of the Admnistrator. Under ~this section, the

Admi ni strator shall conduct the management of the business
of the insurer with the greatest econony’ conpatible wth
efficiency and shall, as soon as nmay be possible, file wth
the Controller a report stating what specified courses under
the section should be taken whi ch woul d be npbst advant ageous

to the general interest of the holders of Ilife policies.
One of the courses specified is the winding up of the
busi ness of the insurer. Section 52-D of the Act is

concerned with termnation of the appointnent of t he
Admi nistrator. Section 53 of the Act is concerned with the
winding up by the Court and it enables the Controller to
apply to the Court for winding up of an insurance company on
certain grounds, one of them being that the continuance of
the conmpany would be prejudicial to the interests of. the
pol i cy- hol ders.

M. Isaacs wurged that the Act nade a clear distinction
between 1life insurance business and general i-nsur ance
busi ness of an insurer. He referred to various sections of
the Act with reference to Registration, Separation of
Accounts and Funds and Bal ance- Sheets. It was also pointed
out by himthat the Act defines "general insurance business"
and "life insurance business" and these two Kkinds of
busi nesses are quite distinct. There could be little doubt
that the Act does regard "life insurance business" as
somet hing distinct from"general insurance business". It
seens to us, however, that while keeping this distinction in
mnd, we have to give to the words used in section 52-A(1)
their ordinary and natural neaning. "lnsurer" has been
defined in section 2 of the Act. The definition speaks of
an insurer carrying on an insurance business. This business
may be either a life insurance business or a genera
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i nsurance business or both. Under section 7 of the Act
deposits have to be nade by every insurer other than an
i nsurer specified in sub-clause (c) of clause (9) of section
2. The section specifies the anount of deposit to be made
where the business done is life insurance only. Simlarly
it specifies the deposit to be nade in the case of business
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done which comes within the description of general insurance
business only. It also contenplates a conbination of life
i nsurance business and general insurance business and
specifies the deposit to be made in such event. It is clear
that section 52-A(1) does not apply to an insurer doing only
general insurance business. The question for decision is
does it apply to himwhen he "also does along wth such
busi ness i nsurance business?  Section 52_A(1l) speaks of "an

insurer carrying onlife insurance business". It does not
speak of "only life insurance business". It is permissible
for an insurerto conbine in his insurance business both
Iife and general insurance business. |If he acts in a nmanner

which is likely to be prejudicial to the interests of the
hol ders of the life insurance policies with him he nmakes
hi nsel f anenable to the provisions of the section 52-A of
the Act and the Controller is authorised to make a report to
the Central CGovernnment. ~The Central Government, after con-
sidering the report, may appoint an Adnministrator to mnanage
"the affairs" of the insurer and the ‘managenent of "the
busi ness" of the insurer shall vest in-the  Adm nistrator.
The words "the affairs" and "the business" of  the insurer
are w de enough to enmpower the Central CGovernnent to take
over the managenment of the entire business of the insurer
i ncludi ng his general insurance business.To hol d

ot herwi se woul d be to give an unnatural neaning to the words
used in section 52-A of the Act.In the present case ' the
insurers are public linitedconmpanies and it is difficult

to conceive that the Act _intended to vest in t he
Adm nistrator the managenment of only the Ilife insurance
business while the insurers would be free to nanage the
general insurance busi ness, because under section'52-B the

Admi ni strator may suggest to the Controller for the w nding
up of the conpany after nmanaging its insurance business
econom cally and efficiently. Under section 53 a Court may
order a winding up of an insurance conpany if on an appli-
cation by the Controller, it is satisfied that the con-
tinuance of the conpany is prejudicial to the interests  of
the policy-holders. The wi nding up of the com
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pany woul d be concerned with its entire insurance  business-
,including life and general insurance business, because
there could be no partial w nding up of a conpany. It is
not difficult to imagine that the affairs of the conpany
with reference to its general insurance business may be in
such a hopel ess state that wi nding up may be the only course

to be taken to protect the interests of the life policy-
hol ders. VWen the provisions of the Act are closely
examined, it will be noticed that its main policy has been

to safeguard the interests of life policy-holders, who are
deeply affected by the manner in which the insurance
busi ness of an insurer is carried on. W have no difficulty
in interpreting section 52-A(1l) to nean that where an
insurer is carrying on insurance business of various kinds
whi ch includes life insurance business, he becones anenable
to the provisions of section 52-Aif heis acting in a
manner prejudicial to the interests of the holders of life
policies and he would have to suffer the consequences
following the report nade by the Controller and t he
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appoi ntnent of an Adm nistrator by the Governnent. The
provisions in the Act making a distinction between life
i nsurance business and general insurance business, the

keeping of separate accounts and bal ance-sheets have been
enacted for the safeguard of the holders of life insurance

policies and they provide an over-all picture of the
busi ness done by the insurer showing the exact state of
affairs concerning the Ilife insurance business of the
i nsurer. These provisions cannot and do not affect the

provi sions of of section 52-A of the Act.

These petitions are accordingly disnmssed with costs to be
paid by Petitioners 2, 3 and 4 in Petition No. 186 of 1954
and Petitioners 2 and 3 in Petition No. 195 of 1954,
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