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ACT:

Indian Tariff Act--Inport Tariff--Annexure L--Entries 26,
70(7) & 87-Wl fram Concentrate w th 65% W03 concentrati on-
Whether I nmportable, duly free as Metallic ore-Normally
accept abl e nmerchant abl e quality of ’ore’ alone relevant.

Interpretation of statutes--Taxing statutes-Maning in
comercial sense and not in scientific sense should be
fol | oned.

HEADNOTE:

The appel | ant i nported 200 netric tons of wol f ram
concentrate, under a contract which prescribed mnimm
contents of 65%of WO3 in the concentrate. The ~ Cust ons

authorities levied duty at the rate of 60% amount -under item
87 of the First Schedule. The appellant clained refund on
the ground that no duty was | eviable as the goods inported
was an "ore" and fell under item26 or 70(7) of the |Inport
tariff. The Assistant Collector of Custons held that the
appel  ant was not entitled to refund because the term ’'ore

mentioned in the text of item26 is confined to articles
which are in 'formand condition in which they are m ned and
not as wolframore concentrate in powder form .as in the
present case. On appeal by the appellant the Appellate
Collector held that the goods in question were  in the
manuf actured form nade by special specifications by dressing
and were thus not "ores". The Central Governnent rejected
the revision application filed by the appellant hol di ng that
the examnation by the Chemi sts showed that. the wuniform
granules of the nmaterial were not only separated from rock
but also fromvarious inpurities and had been subjected to
such processing as woul d take themout of the category of
metallic ore nentioned in entry 26.

In appeal to this Court the appellant contended that for the
purposes of levy of ditty under entry 26 the normally
acceptable nerchantable quality of wolfram (containing a
m ni mum 65% W03) is relevant and riot wolframin mned form

Al'l owi ng the appeal s,

HELD : Wl fram ore when mined contains only 5 to 2 per cent
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W3 and in order to make it usable and nmerchantable ore with
m ni mum 65% W)3, Concentration is necessary. |If item26 of
the Import Tariff 1is to be restricted to wolfram being
material containing 5 to 2 per cent W3, it would be minly
rock which can not be inported in large quantity and it wll
have no narket. It is only wusable ore wth 65% W3
concentration that is relevant for levy of duty. Wat has
to be seen is what is nmeant in International trade and in
the market by Wl fram ore containing 65% or nore W3. The
said concentrate is achieved by selective mining and
washing or nmagnetic separation. It does not involve any
manufacturing or processing with chemcal for renoving
i mpurities. The concentrate, therefore, does not cease to
be an 'ore’.within the neaning of item 26. [1002C F]

HELD, further, that “in interpreting itenms in t axi ng
statutes, resort should be had not to the scientific or
technical neaning  but to the meaning attached to them by
those dealing inthemin their commercial sense. [1002H]
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JUDGVENT:

ClVIL APPELLATE JURI'SDICTION : C. A Nos. 877-879 of 1967.
Appeal by special leave under Article 136(1) of the Consti-
tution of India fromthe order No. 2846-2848 of 1966, dated
25t h and 29th Novenber, 1966 of the Govt. of ‘India, Mnistry
of Finance in Custom Revision Application.

M C. Setalvad, B. Sen, M K. Banerji, P. 'C. Bhartari,
Ravi nder Narain, D. N. Msra, J. B. Dadachandji, for the
appel | ant.

L. N. Sinha, Solicitor-General of India, S. N Prasad, B
D. Sharma and S. P. Nayar, for the respondents.

S. V. Cupte, D. B. Engineer P. C. Bhartari and Ravinder
Narain, for the interveners.

The Judgrment of the Court was delivered by

Grover, J. These appeals by special |eave are froman order
of the Governnment of |ndia passed in Novenber 1966  refusing
to refund the duty charged on 200 netric tons of Wlfram Oe
i mported by the appellant Corporation fromthe U S. S'R

The facts are not in dispute. |In Cctober 1953 the appell ant
entered into a contract with a Mscow concern for the
purchase of 200 netric tons of Wl fram Concentrate: The
cheni cal conposition of the goods apart from other
conponents was to contain W3 the m ni num percentage being
65% The O fice of the Chief Controller of Inports and
Exports, Government of India, granted an inport license on
Novermber 21, 1963 permitting inmport of the aforesaid Wl fram
Oe. The goods arrived in Bonbay on January 14, 1964. It
appears that certain tests were carried out by the Deputy
Chief Chemist of Custons. The custons authorities |evied
duty under item 87 of the First Schedul e-lnport Tariff, at
the rate of 60% amounting to Rs. 4.13. 796.24. The appel | ant
paid that anpbunt under protest. The appellant clainmed
refund on the ground that no duty was |leviable as the goods
inmported fell either under item28 or 70(7) of the said
Schedule. On Septenber 14, 1964 the Assistant Collector of
Custonms (Refund Section) held that the "goods inported were
in powder formand were found to be mainly conmposed of Tung-
ston Oxide with small portion of iron and manganese oxi des.
The term’ore’ nmentioned in the text of item26 |.C.T. is
confined to articles which are in the formof condition in
which they are nmined. As such, ores in powder form cannot
qualify for assessnment u/i 26 |.C.T. as they are not in the
condition in which they are mned. Further the goods
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inported are Wol fram Ore Concentrate and not Wolfarm Ore as
m xed. Concentration of ore is considered a nmanufacturing

process which will exclude its assessnment u/i 26 T.C. T.

999

Three orders were passed by the Assistant Collector because
the goods had been inmported in three consignnents. The
matter was taken in appeal to the Appellate Collector of
Custons. He disposed of the matter in January 1965. Before
him a good deal of evidence was produced both from
authoritative books and in the shape of certificates from
experts that the goods were netallic ore. The Appellate
Col l ector, however, held that the ,’goods in question were
not subjected to sinple washing with water but were nade of
special specifications by "dressing" and are therefore not
classifiable as "ores’ *. The appellant then took the natter
in revision to the Governnment.. The order of the Governnent
was passed by the Joint Secretary on Novenmber 25, 1966.
According to his view exam nation of the sanple of goods
showed that the goods were inthe formof fairly uniform
granul es.. Further they had been separated not only fromthe
rock but - _also fromvarious other inpurities and had been
subj ected to such processingas would take themout of the
category of nmetallic ore.~ Thus the correct position was
that the goods inmported were intermediary articles between
ore and netal and had been ’'correctly assessed under item
87.

The relevant entries in the Inport Tariff contained in An-
nexure-L of the special |eave petition nay be set out:

ltem Nane of Article Nat ure of Standard No.
duty rate of

M NERAL PRODUCTS
26. Metallic ores all sorts except ochres and other pig-
ments ores and antinmony ore X Free x
70(7) Cobalt chrom um tungsten magnesium and al
ot her non-ferrous virgin netal s not otherw se
speci fied x Free cified.
SECTI ON XXI'| (ARTICI ES NOT OTHERW SE. SPECI FI ED)
87. Al other articles not otherw se
speci fied Revenue 60percent

ad-valcrent

The short question that has to be decided is whether Wl fram
Oe W3 65%falls within item 26 which covers netalic ores

of all sorts with the exceptions nmentioned therein.” It is
and cannot be disputed that Wl framore which was inported
does not fall wthin the exceptions. Al I [ that had,
therefore, to be determined by the authorities was whether
such ore was a netallic ore. In Stroud' s Judi ci a
Dictionary, Vol. 3 page 2020. It is stated that "ore" is a
metal in its crude state separated fromthe rock. In the

wel | known treatise on TUNGSTEN, its Metallurgy, Properties
and Applications by Colin J. Smtbells, 3rd Edition., it is
stated that Tungsten ores rarely occur in nassive
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form These ores are usually found in narrow veins. "The
tungsten content of the ore as it is mned is usually 0.5 to
2 per cent., although it anbunts to 6 per cent. in rare
i nst ances. The concentration of tungsten ores depends

chiefly on gravity nethods, taking advantage of the high
density of the, netal, although floa tation nethods are al so
used. The concentrates, which contain 60-70 per cent
w3" .. . . . " On page 12 of Smithells’ book it is
stated that tungstens are sold in Europe under Contracts A
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and B given in Appendix 1. The formof Contract A in the Ap-
pendi x reads as follows:--
"Messrs
We have this day..................... you the
fol l owi ng Chi nese Wl fram Oe of good
nmerchantable quality, containing mninmm 65%
w3 .. ..
The certificate dated January 13, 1965 of Derby & Conpany
contains the follow ng statenent
" In accordance with International Wl frani
Oe Contract 'B which is the standard form
on which the vast majority of Wlfram ore
concentrates are based, such ore of normally
acceptabl e nerchantable quality contains a
m ni mum of 65% W)3.
Wl fram bearing nmaterial as mined, contains
frequently | ess than 0.5% of W3 and asmuch as
a content of 2% of W3 is rare. 1In order to
produce a usable ore concentration operations
are necessary which involve crushing, washing
and sinilar process separating the useless
gangue to bring it to a mininmum 65% W3
content wi thout which it is not regarded as an
acceptabl e wol framore or wolfram concentrate
and /usel'ess to consum ng industries. Basi ¢
operations bringing the material to such a
standard are not a manufacturing process but
form part of nornal wol framte m ni ng
activities".
According to a letter dated February 3, 1965 from the
Director of National — Metallurgical Laboratory to the
Controller of Custons wolframore is - always selectively
mned in the technical terminology. ~The selectively mned
tungsten contai ns about 7% W3. Such selective mning does
not constitute a manufactoring process. Unl ess selective
mning is done the tungsten ore cannot be exported or even
sold in the country of its origin. Thus the inport of
sel ectively mned tungsten ore containing 65% W3  or' nore
shoul d not be regarded as the inmport of a product which has
been manuf actured overseas and
1001
has passed t hr ough the manuf act uring, process. The
expression "selectively mned" means that the wol framore is
det ached and taken out fromthe rock in which it is enbedded
and this is done by crushing the rock and sorting out pieces
of wolfram either by hand or by washing or magnetic
separ ati on. The appel | ant produced certificates from well
known anal ytical Consulting & Technical Chem sts., According
to R V. Briggs & Co who claimto have been anal ysi ngvari ous
ores and mnerals including wolframte for over _sixyears
this ore is always concentrated as part of t he m ni ng
operations. The normal nethod is by washing the crushed ore,
thereby freeing the mneral fromthe gangue. The certificate
from Derby & Co. London has already been referred to.
Alongwith with the appellants statenment of the case an
extract from the Brussels Tariffnonenclature has been
attached as annexure A In Chapter XXVI with the heading
Metallic Ore etc. para 26.01 deals with Metallic Ores and

Concentrates........ The rel evant and material portions from
these extracts may be reproduced
"Ores are, sel dom mar ket ed bef ore
"preparation"” for subsequent netal | urgi ca
operations. The nost inportant preparatory

processes are those ainmed at concentrating
the ores.
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For the purposes of the present hearing, the
term concentrates” applies to ores which have
had part or all of the foreign matter renpved
by special treatnents, either because such
foreign matt er m ght hanper subsequent
metal lurgical operations or with a view to
econom cal transport.

Processes to which products, physic-chem ca

or chemical operations, provided that they are
normal to the preparation of the ores for the
extraction of netal. Wth the exception of
changes resulting fromcalcination, roasting
or firing (with or wthout aggloneration),
such operations nust not alter the chenica

conposi tion of the basic conpound which
furnishes the desired netal.

The physical or - physico-chem cal operations
i ncl ude crushi ng, gri ndi ng, magneti c
separati on, gravinmetric separation

fl oatation, screening, grading, aggloneration
of powers (e.g., by sintering or pelleting)
into grains, balls or briquettes (whether or
not wth the addition of small-quantities of
bi nders), -drying, <calcination, roasting to
oxi di'se ~or nagnetise the ore, etc. (but not

roasting for pur poses of sul phati ng,
chloridating, etc.)

1002

The chemi cal processes are ai med at
el i m nating t he unwant ed matter (e.q.

di ssolution).™

Among the ores specifically nentioned to which the |above
statenment applies is Tungsten "or Wlfrani.” As against this
the only evidence put in by the revenue consisted ' of the
test report of the, Deputy Chief Chenmist (Annexure E)
After giving the necessary particulars it was stated by him
"that the sanples were not ore as m ned.

W are wholly unable to conprehend how in order to fal
under item 26 the ore has to be ,as mned. There is a good
deal of force in the argunent of M. Setalvad for the
appel l ant that the normally acceptabl e merchantable quality

of wol fram or tungsten contains a m ninum 65% WD3. Thi s
is the unable ore and it is in that sense that it i's
conmer ci al | y under st ood. wol f ram ore when ni ned conta

only 5 to 2 per cent W3 and in order to nmake it ‘usable and
nmerchantable ore with mninum65% W3, concentration is
necessary. if items 26 of the Inport Tariff is to be
restricted to Wl fram being material containing 5 to 2. per
cent W3 it would be mainly rock which can neither be

inmported in large quantity and which will have no  narket.
The separating of wolframore fromthe rock to -make it
usable ore is a process of selective mining. It is not a
manuf acturing process. The inportant test is that the

chem cal structure of the ore should remmin the sane.
Whether the ore inported is in powder or granule form is
wholly immterial. Wat has to be seen is what is nmeant in
international trade and in the narket by wolfram ore
cont ai ni ng 60% or nore W3. On that there is a
preponderati on weight of authority both of experts and
book,, and of witings on the subject which show that
wol fram ore when detached and taken out fromthe rock in
which it is enbedded either by crushing the rock and sorting
out pieces of wolframor by washing or magnetic separation
and other simlar ,and necessary process it becones a
concentrate but does not cease to be ore. Unless the ore is

ns
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roasted or treated with any chem cal it cannot be classed as
processed.

It is common ground that the wolframore which was inported
by the appellants was never subjected to any process of
roasting or treatnent wth chemicals to renove t he

i mpurities. It thus remained wolfram ore concentrate
cont ai ni ng 65% W3 whi ch was of the merchantable quality and
was known commercially as such and inported as ore. Apart
from all this it nust be renenbered that in interpreting

items in Taxing Statutes resort should be had not to the
scientific or technical meaning but to the neaning attached
to them by those dealing in themin their comercial sense.
There can, therefore. be no manner of doubt that the goods
i nported by the appellants fell within item

1003

26 of the Inmport Tariff and no duty was leviable on them
The appellants were entitled to the refund of the ampunts
whi ch were paid by them by way of duty.

For the 'reasons given above the appeals are allowed wth
costs and the inpugned orders including that of the Centra
Covernment _dated 25/29th Novenber 1966 are hereby set aside.
The respondents are directed to nake appropriate orders for
refundi ng the anpbunts-coll ected fromthe appellants by way_
of duty on the goods in question. One hearing fee.

S.B.W Appeal s al | owned.
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