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A common question as regards theinterpretation of Rule
20 of Bihar Judicial Service (Recruitnent) Rule 20 of Bihar
Judicial Service (Recruitment) Rules, 1955-arises in al
these Appeal s under the followi ng circunstances:
2. Bi har Judicial Service (Recruitnent) Rules, 1955 (for
short 'Rules’) were framed under Articles 234 of the
Constitution of |India for appointment of Minsifs 'in the
Bi har Civil Service (Judicial) Branch.” On coming into force
of the new Crimnal procedure Code w. e. f. 1. 1. 1974 the
work earlier done by the Executive Magistrates stood
transferred to Judicial Magistrates. Consequently the Bihar
CGovernment decided to create 152 additional tenporary posts
of Munsifs in the State and, therefore, on 18. 5. 1974 the
Bi har Civil Service (Judicial Branch) Adhoc Recruitnent
Rul es, 1974 (hereinafter for short 1974 Rules’) were franed
under Article 234 of the Constitution
3. On April 3, 1973 the BPSC i ssued adverti senent for 200
posts of Minsifs for the 15th exam nation under 1955 Rul es.
The break up of 200 posts was 152 posts for general category
and 48 posts were reserved for SC/ ST. The BPSC conducted the
witten exam nation sonetinme in Decenber, 1973, On August
26, 1974 the High Court of Patna conveyed its approval to
the proposal of the BPSC to fix qualifying marks at” 40% f or
general category candidates and 30%for SC/ ST candi dates.
Those who were qualified in the witten tests in ternms of
Rule 19 of 1955 Rules were called for viva-voce in August -
Septenber, 1974. At the conclusion of these formalities a
conmon Sel ect List based on nmerits was prepared. Although
48 posts were reserved for SC/ ST candi dates but only 15 from
the SC/ ST category could qualify. Thus the BPSC forwarded
the list of 158 candidates to the Bihar Government for
appointnent as Minsifs wunder 1955 Rules of which 143
candi dates bel onged to general category and 15 to the
SC/ ST. Those 158 candidates canme to be appointed between
March 1975 and 22nd May, 1975 as Munsifs under 1955 Rul es.
Wiile this process was going on, on Cctober 14, 1974,
anot her advertisenent wunder 1974 Rules was issued by the
BPSC for appointment of 152 Munsifs to fill in additiona
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temporary posts of Minsifs created by the Bi har Governnent.
After holding the witten exam nation and viva-voce tests,
nerit list of 152 candidates was sent by BPSC to the
CGovernment of Bihar, which appointed them under 1974 Rul es
between 23. 5. 1975 and 17. 11. 1976 initially for a period
of six months but the said period was extended thereafter
till their confirmation on 22. 11. 1985. Between June 14,
1975 and August 4, 1975 additional nine candi dates as per
t he nerit list prepared under 1955 Rules cane to be
appointed taking the total nunber of appointnments to 167
candi dates comprising of 152 candi dates of general category
and 15 candi dates of SC/ ST category. Resultantly 33 posts of
SC/ ST candi dates renmined vacant for want of qualified
candi dates. There was acute shortage of Minsifs and since
the candidates fromthe SC ST category were not avail able
inthe nerit list prepared under 12955 Rul es, the State
Covernment sometine in - June, ~ 1976 de-reserved these 33
posts. In. viewof this decision, a list of 33 candidates
fromthe 'merit |ist prepared under 1955 Rul es was forwarded
to the Government and accordi ngly between 17th June, 1976
and 1st Septenber, 1976 these 33 <candidates canme to be
appoi nted as Minsifs, however one of themdied | ateron. The
respondent Nos.3 to 34 are appointees falling in this
category. These 32 candidates were confirmed on 9. 3. 1983
w. e. f. the dates they were appointed. These 32 candi dates
were given the seniority over the appellants who were
recruited under 1974 Rules and were in fact appointed
earlier to them Naturally this deternmination of inter-se
seniority between 32 candi dates appoi nted under 1955 Rul es
and the appellants appointed under 1974 Rules sought to be
chal | enged by the appellants in Wit Petitions under Article
226 of the Constitution of India in the Patna High Court.
There were two sets of wit petitions (1) the appellants
(wit petitioners) who were selected and appointed ' under
1974 Rules and (2) the SC/ ST candidates who were sel ected
and appointed under 1955 Rules. It-is a common prem se that
the respondent Nos. 3 to 34 were(in fact appointed /later in
point of time than these appellants. At this stage it needs
to be stated that these 32 respondents were placed above the
SC/ ST candidates in the nmerit |list —prepared under 1955
Rul es.

4. The controversy as regards the seniority started when
the Munsifs appointed from 15th Judicial Service Examination
under 1955 Rules were confirmed by Notification dated 9. 3.
1983 w. e. f. the different dates in the years 1977 and 78
whereas the Munsi fs appoi nt ed under 1974 Rules were
confirmed by Governnent Notification dated 22. 11. 1985 w.
e. f. 1. 9. 80 which gave advantage to these 32 respondents.
Simlarly the Minsifs appointed in subsequent three batches
i. e. 16th, 17th and 18th Judicial Service Exam nations were
al so made senior to the Minsifs appointed under 1974 Rul es.
It would be appropriate at this stage to refer 'to the
l[itigation started in 1985 at the behest of the appellants
in CWIC Nos. 6216/ 85 wherein a part of Rule 9 of 1974 Rules
was chal | enged. This Rule says that on absorption of Minsifs

appoi nted under this Rule "will not be entitled to reckon
the period of his service as tenmporary Mnsif for the
purpose of his seniority". Challenge to this part of the

Rul e was sustained by the H gh Court being unjust and
arbitrary and consequently a direction was issued by the
Patna Hi gh Court that seniority of the appoi ntees under 1974
Rul es be re-fixed in accordance with | aw ignoring the struck
down part of Rule 9.

5. The Munsifs appointed under 1974 Rul es including sone
of the appellants clainmed seniority fromthe actual date of
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their appointnents i. e. 23.3.1975 and requested that they
be placed above the present respondents Nos. 3 to 34.
Agai nst the decision rendered by the Patna H gh Court in
CWIC No. 6216/85 some of the Munsifs appointed pursuant to
15th, 16th, 17th and 18th batches apprehending that their
seniority mght be affected noved this Court by filling
three Special Leave Petition (Civil) Nos.8699, 9354 and
11565/ 86 and the sane were dismissed in the followi ng terns:
"Special Leave Petitions are

di sm ssed. W shall make it clear

and in fact it was al so conceded by

the Counsel for the respondent Nos.

1-26 that the candidates, who were

selected as a result of the 15th

exam nati on and whose appoi ntnent

was del ayed on account of medica

exam nati on and police verification

of ~ ant ecedents should be given

seniority on the basis of their

rank in the merit list in that

exam-nati-on. Any one appoi nt ed

subsequent to 23. 5. 75-0on account

of there being no vacancy, wll

rank in seniority according to

| ength of service fromthe dated of

actual appoi ntnent".
6. The Petitioners in the Speci al Leave Petition
No. 9354/ 86 filed a Review Petition for clarification of this
order but the same was rejected. The order reads as under

"W have gone through the

Revi ew Petition and ot her connected

papers. We do not find any nerit in

the review petition whi ch is

accordi ngly disnissed".
On this backdrop, pleadings of the parties to the present
proceedi ngs nmay now be summari'sed. According to the
appel | ants they were appointed in 1975/1976 earlier /i n point
of time to the respondents Nos.3 to 34 and, therefore, these
respondents could not have been, placed above fromthemin
the seniority list. Such a .course was illegal
unconstitutional and violative of Articles 14 and 16 of the
Constitution of India. The decision of the Patna H gh Court
in CWC No.6126/85 and the order passed by this Court while
di smssing the Special Leave Petition Nos.8698, 9354 -and
11565/ 86 must be treated conclusive and binding upon the
respondents and in view thereof the respondents cannot claim
the seniority over them The appellants pleaded that the
respondents projected an incorrect picture before the
Suprenme Court that the appointnments of sone of the Miunsifs
of 15th Judicial Examination were delayed on account of
nedi cal report and police verification. None  of the
respondents bel onged to these categories but on the contrary
they were appointed as Minsifs against the posts reserved
for SCJST. The State CGovernnent had no power to de-reserve
these 33 posts without follow ng the due procedure. These 33
posts nust be deened to have renmined vacant and agai nst
these vacancies the appellants canme to be appointed. Thus
there existed no vacancy and, therefore, respondents Nos. 3
to 34 could not claimthat they were appointed agai nst such
vacant posts. The appellants having been appointed earlier
they nust be treated senior to respondents Nos.3 to 34.
Length of service would be the only proper <criteria for
fixing the seniority and any deviation therefromwould be
violative of Articles 14 and 16 of the Constitution of
I ndi a.
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7. The other set of appellants in Cvil Appeal Nos.1385-86
of 1991 belong to SC/ ST group. They were appointed as
Munsifs on the basis of the merit list 15th Bi har Judicia
Servi ce Exam nation held under 1995 Rul es. They pl eaded that
since they were appointed against the reserved posts earlier
to respondent Nos.3 to 34 although they were placed higher
in the nmerit list, they could not legitimately claim
seniority over them The seniority nust be determ ned on the
basis of actual date of appoi nt ment and not with
retrospective effect. The order dated 14. 6. 85 of the
Standing Comm ttee of the Hi gh Court was illegal inasmuch as
these respondents were nade senior to themon the erroneous
assunption that these 33 posts reserved for SC/ ST were de-
reserved but ignoring that no due procedure was followed by
the CGovernnment by the Governnent of Bihar
8. The High Court in its counter affidavit which cane to
be adopted by the State of Bihar pleaded inter alia that the
appel | ants wer e appoi nted under 1974 Rul es as ad hoc Minsifs
wher eas respondents Nos.3 to 34 were appoi nted agai nst 200
posts under 1955 Rul es. The BPSC pursuant to t he
advertisenment issued in April, 1973 in respect of 15th
Judi ci al Examination wunder 1955 Rules followed the correct
procedure laid down under ~Rules 19 and 20 and prepared a
merit list of 24% candi dates and recommended 158 candi dat es
for appointment as Munsifs. The break up was 143 form
general category and 15 from SC/ ST.. They cane to be
appoi nted between 8. 3. 1975 to 22. 5. 1975 as per the nerit
list keeping in view the reservation for SC/ ST. Further
reconmendati ons of ‘eight candidates from general category
were made on 14.6.1975 and 4. 7. 75 in addition.t one nore
recomendati on from general category on 24. 8. 1977. It was
pl eaded that there was a procedural delay in de-reserving 3
vacant posts to general category and there was no fault of
theirs. These 33 vacancies of Munsifs ~were earnmarked for
13th exami nation and were in existence at the tine when
respondents Nos. 3 to 34 were appointed. The appellants have
no claim over these 33 de-reserved posts as they were
sel ected wunder 1974 Rules. The decision taken by the
Standing Commttee of the Hi gh Court on 10. 9. 1987 treating
the respondent Nos.3 to 34 as seniors to the appellants was
perfectly legal and justified and the earlier decision of
the Standing Conmittee dated 14. 7. 86 stood rescinded.” The
appellants have no right to claim seniority over the
respondents Nos. 3 to 34 which was determ ned in accordance
with the recomrendations nade by the BPSC.in terns of Rule
20 of 1955 Rul es.
9. The Patna H gh Court after considering the riva
contentions of the parties and no interpretation of Rule 20
of 1955 Rules by its Judgrment and order dated May 3, 1991
dismissed all the Wit Petitions. It 1is against/ this
judgrment and order the appellants (wit petitioners) have
filed these Appeals by Special Leave to this Court. The
Mai n question that needs to be considered in these Appeals
relates to the interpretation of rule 20 of 1955 Rul es and
in particular the words "as such" occurring therein
10. Rule 19 deals with the preparation of the nerit list in
terns of the marks obtained by the candidates at the witten
exam nati on and viva-voce test.
Rul e 19 reads thus:

"The marks obtained at the viva -

voce test shall be added to the

mar ks obt ai ned in the witten

exam nati on. The names of

candi dates will then be arranged by

the conmission in order of nerit if
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two or nore candidates obtained

equal marks in the aggregate, the

order shall be det er m ned in

accordance with the marks secured

at the witten exam nation of the

candi dat es concerned be al so equa

then the order shall be decided of

marks obtained in the opti ona

papers. Fromthe list of candidates

so arranged the Comm ssion shal

nom nate such nunber of candi dates

as may be fixed by the Governor in

order of their position in the

list. The nom nation so made shal

be subnmitted to the Governor by

such date in each year as the

CGovernor may fix".
11. After preparation of the list in terns of Rule 19 if
the nunmber of qualified candidates belonging to SC/ ST does
not contain an adequate nunber of such candidates, the
Comm ssion shall subnit a supplenentary list nomnating
sufficient number of "such candidates” in terns of Rule 20.

Rul e 20 reads thus:

"The Conmi ssi‘on shal I, whi ch

submitting their recomendat i ons

under Rule 19, consider the clains

of qualified candi date belongingto

the Schedul ed Castes and Scheduled

Tribes. If the list of nom nation

subm tted under Rule 19 ~does not

contain and adequat e —nunber of

candi dat es bel ongi ng to t he

Schedul ed Casts and schedul ed

Tri bes who may be appointed to the

vacanci es reserved for them the

Commi ssi on shal | submi t a
suppl enentary |ist nom nating a
sufficient nunber of such
candi dates as in their opinion

attained the required standard of

qualifications and are in al

respects suitable for appointnent

to the service".
12. At the outset, it needs to be stated that -the
controversy in the preset appeals is <confined to the
seniority list of the Munsifs in the Bihar Judicial Service.
The appellants lay claim to the seniority over the
respondent Nos.3 to 34 by reason of their appointnents as
Munsi fs being earlier in point of tine to these respondents.
In order to determ ne the inter se seniority, the
interpretation of Rule 20 and in particular the words "such
candi dat es" that therein assunme great inportance. Respondent
Nos.3 to 34 figured in the supplenentary list, which was
submitted by the BPSC under Rule 20 of 1955 Rules to the
appointing authority. Fromthe narration of facts set out
herei nabove. It is clear that respondent Nos.3 to 34 were
sel ected, nom nated and appoi nted as Miunsifs pursuant to the
15th Exam nation held under 1955 Rules. The appellants in
Cvil Appeal Nos. 1381-84/91 cane to be recomended by the
BPSC for appoi ntment of Munsifs under 1974 Rules and in fact
sonme were appointed on 23rd May, 1975 and others on 17th
Noverber, 1976 as Munsifs. There is also no dispute that
respondent Nos.3 to 34 were appointed as Minsifs between
17.6.1976 and 1.9.1976 on the basis of the supplenmentary
list submitted by the BPSC in terms of Rule 20. The posts on
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whi ch respondent Nos.3 to 34 were appointed were reserved
for SC ST candidates in 15th Exami nation held under 1955
Rul es but since the candi dates of the two reserved
categories were not avail abl e, the BPSC prepared a
supplenentary list in terms of Rule 20 nom nating these 33
candi dates fromthe General Category fromthe nmerit list of
15th Exami nation held under 1955 Rules. The appellants in
Cvil Appeal Nos.1385-86 of 1991 belonging to the reserved
category and they canme to be appointed as per the nerit
[ist of 15th Examination held wunder 1955 Rules. The
respondent Nos.3 to 34 were higher in the nmerit list of 15th
Exam nation and, therefore though appointed between 17th
June, 1976 and 1st Septenber, 1976 were given the seniority
over these appellants who were appoi nted between March, 1975
and 22nd may, 1975. |In-substance the claimled by both sets
of appellants in these appeals is that the date of
appoi ntnent to the post-of Munsif should be the criteria in
finalising the seniority list ‘and if the said principle is
foll owed, 'the  placenent of respondent Nos.3 to 34 nust be
bel ow the —appellants and other simlarly situated persons.
The other - challenge led in these appeals to the seniority
list by the appellants is that in the absence of any
provi sion under the Rules  permtting the GCovernnent to
convert the post reserved for SC ST Candidates to Cenera
Category, the Government could not have converted 33
vacanci es/ posts of SC St into general Category. It was al so
submitted that in view of the decision of Patna H gh Court
in Rajendra Sinhawvs. Bihar, 1990 (2) B.L.J.R 13323 the
controversy stood concluded in favour of the appellants
inasmuch as this decision of  the Patna H gh Court was
unsuccessfully challenged in Special Leave Petition by sone
of contesting respondents in the Suprenme Court ‘and even
Revi ew Petition canme to be dismissed. Strong reliance was
pl aced on the orders of the Supreme Court in Special Leave

Petition and Review Petition to which a reference will be
made shortly.
13. M. Tripathi, | earned Advocate appearing /for the

appel lants in Civil Appeal Nos.1381-84/91 urged that Rule 20
is in two parts (1) the BPSC while submitting the
reconmendati ons under Rule 19 finds that the nominees of
SC/ ST to be appointed to the vacancies reserved for themdo
not contain an adequate nunber of candidates bel onging to
such reserved categories and (2) the Conmi ssi on~ shal
submit a supplenentary list nomnating a sufficient nunber
of such candidates as they are in their opinion attained the
requi red standard of qualifications and are in all respects
suitable for appointment to the service. The words "such
candi dates"™ used in Rule 20 are referable to (only SC ST
candi dates and to none else. He, therefore, urged that the
suppl enentary list mnust contain the nom nees in sufficient
nunber bel onging to SC/ ST inclusion of the General Category
candidates in the supplenentary list to fill in the vacant
posts reserved for SC/ ST would be inconsistent with the
object and intention of Rule 20. He wurged that it —was
obligatory upon the BPSC to submit a supplenentary I|ist
nom nating sufficient nunber  of SC/ ST candi dat es by
reviewing their performance and then froman opinion as to
whet her such candi dates have attained the required standard
of qualifications and are in all respects suitable for the
appoi ntnent to the service.

14. These submission at the first flush appear to be
attractive. If thus submssion is to be accepted the
necessary consequence would be to review the perfornance of
SC/ ST candi dates who failed to secure even m ni mum 30% of
marks fixed by the BPSC in consultation with the H gh Court.
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This would involve restructuring of the merit list. W are
unabl e to read such procedure in Rule 20. no other provision
was brought to our notice which would permit t undertake
such exercise. M. Tripathi urged that the expression
"such" used in Rule 20 is a descriptive and a relative word
referring to the |ast antecedent. To support this
submi ssion, he drew our attention to the nmeaning given in
the Black’s Law Dictionary 6th Editi on at page 1432

" Such of t hat ki nd, havi ng

particular quality or character

specified. ldentical wth, being

the same as what has been

mentioned. Alike, simlar, of the

like kind, ’'such’ represents the

obj ect as already particularised in

ternms which are not nentioned, and

is a descriptive and rel ative word

referring to | ast” antecedent”.
15. M. Tripathi-relying upon the above quoted definition
urged that ~the word "such" referred to in Rule 20 is
referabl e only to SC/ ST candi dates and to no ot her category.
He drew our attention to the judgments in Bright Bros. (P)
Ltd. vs. J.K Sayani, AR 1976 madras 55 (at page 59) and
Union O India vs.  Waziar Singh AIR 1980 Raj asthan 252 (at
page 253).
16. Countering this submission, it was urged on behal f of
the respondents that having regard tothe schene of Rules 19
and 20 of 1955 Rules it would be erroneous to restrict the
nmeani ng of the words "such -candidates” to the SC ST
Categories. If the contention of the appellants is accepted
then the BPSC will be violating the criteria as regards
m ni mum qual i fying marks prescribed by it in consultation
with the H gh Court and this course would' not be
perm ssible. Since the candidates from SC ST were not
available fulfilling the criteria of qualifying marks, the
only course opened to the BPSC was to prepare the
supplenentary list of the candidates from the genera
category from the existing nerit list to fill in the 33
vacanci es.
17. Upon careful consideration of the rival contentions on
interpretation of Rule 20, we are of the considered View
that the expression "such candidates" in Rule 20 cannot be
given the restricted nmeaning to include only SC ST
candidates in the supplenentary lest. The nerit |ist
prepared by the BPSC nominating 33 candidates therefrom
unm stakably indicated that the BPSC prepared the nmerit
list of 241 candidates who were qualified under Rule 19 of
whom only 15 candidates of SC/ ST could be nom nated. No
ot her qualified candidate of SC ST was available in the said
nerit list. There is no provision under the Rules /which
enabl es the BPSC to recall or hold fresh witten exam nation
and viva-voce test and any exercise in that behalf woul d be
contrary to 1955 Rules. Despite the proviso to Rule 17 no
SC/ ST candidate could qualify by securing the m ni num marks
of 30% prescribed by the BPSC in consultation of the case,
the expression "such candidates" in Rule 20 would be
referable to the candidates who figure in the nmerit list
prepared by the BPSC and out of this nmerit list a
suppl enentary list of candidates under Rule 20 was required
to be prepared who in the opinion of the BPSC have attai ned
the required standard of qualifications and are in al
respects suitable for the appointnent of service. This nmay
even include SC ST candi dates. Any other construction would
result into keeping the 33 posts reserved for SC ST vacant
and consequently there would have been shortage of Minsifs
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to man the Judiciary. It is not the contention of the
appel | ants that SC/ ST candi dates were available in the nerit
list who fulfil the qualifying marks vyet they were not
nomnated in a supplenmentary list. It nust be renenbered
that judiciary being a vital organ to administer the |aw,
any further rel axation may cause a damage to the

institutional structure. For these reasons, in our
consi dered opinion t he expr essi on "such candi dat es"
appearing in Rule 20 cannot be given restricted nmeaning. The
suppl enentary list has to contain the names of the
candidates from the nmerit list. Once the nerit list is

prepared, the name cannot be nodified and the same has to
remain in force until the supplenentary list is prepared to

fill in the advertised posts out w thout any conpronise as
regards nerit. while submitting the supplenentary list the
BPSC shall nominate sufficient nunber of such candi dates i

e. candidates fromthe nerit list who in its opinion have
attained the required standard of qualifications and are in
all respects suitable for appointnents to the service. In
this view of the matter, we nust hold that 33 candi dates
nom nated by the BPSC in'a supplenmentary list drawi ng from
the nerit list could not be assailed on any ground.
Consequently the respondent Nos.3 to 34 who belong to
earlier vacancies of 15th exam nation held under 1955 Rul es
would be placed /'senior in the seniority list to the
candi dates who were appointed under 1974 Rules. As regards
the other set of | appellants in G vil Appeal Nos.1385-86 of
1991, since their placements, they cannot claimseniority
over them

18. It was then wurged that the BPSC and the State
Government have no owner to convert 33 vacancies of SC/ ST
into General Category. These vacant posts according to the
| earned counsel for the appellants ought to have been
carried forwarded. This subnission does not appeal to us
for the reason that there is no provision under 1955 Rul es
to carry forward the vacancies/posts reserved for SC/ ST. in
the absence of any such provision under 1955 Rules, it was
not permssible for the BPSC or the State Governnent to

adopt such courses. It is true that the BPSC after
submitting the original list of 152 candi dates from Genera
Category, 10 from SC and 5 from ST Categories corresponded
with the State CGover nient to convert t hese 33

vacanci es/costs of SC ST to General Category and in that
process, CGovernnent ultimately took a decision converting
these 33 vacancies/posts of SC ST to General Category in
1976 and only thereafter t he BPSC  subnitted the
suppl enentary list of 33 candidates fromthe nmerit list to
the State Government for appointnent as Minsifs. 1In._ the
absence of any provision under 1955 Rules to carry forward
the SC/ ST vacanci es/ posts and in view of mandate or Rule 20,
the BPSC was obliged to nominate the candidates  fromthe
nerit list to the vacant posts reserved for SC/ ST. The
nom nati ons and appoi ntnments of respondent Nos.3 to 34 (32)
candi dates was delayed till 1976 because a supplenentary
list was not prepared because of some m sconception of | aw
for which these respondents cannot be blanmed. It is in these
circunstances, we are of the considered view that the
respondent Nos.3 to 34 belonged to the batch of 15th
Exam nation held wunder 1955 Rules in 1974 will have to be
gi ven the placenent in the seniority list in terns of

the nerit list. The appellants in Civil Appeal Nos.1381-
84/ 91 were admittedly selected and appointed as Minsifs
pursuant to the 152 posts advertised the 15th Exami nation
was held wunder 1955 Rules. These appellants, therefore,
cannot claim the seniority over respondent Nos.3 to 34 in
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the seniority list.
19. M. Tripathy then urged that in view of the order of
this Court in Special Leave Petition, the claim of the
respondent Nos.3 to 34 is barred by res judicata and/or
constructive res judicata and they cannot be permitted to
claimseniority over the appellants.
20. In the case of Rajendra Sinha (supra), the issue
i nvolved was that the appointees wunder the 1974 Rules
chall enged a part of the Rule 9 being arbitrary and in
constitutional on the ground that their adhoc services were
not reckoned for the pur poses of determining their
seniority. That part of the Rule 9 was struck down by the
Patna High Court. It appears that some of the respondents
from anongst respondent Nos. 3 to 34 got inpleaded to the
proceedi ngs apprehending that their seniority mght be
affected and, therefore, laid this Court by filling three
Speci al Leave Petition Nos.8698, 9354 and 11656 of 1986.
This Court dism'ss these Special Leave Petition in the
foll owing terns:

" Speci al Leave Petitions are

di sm ssed. W shall rmake it clear

and in fact it was al so conceded by

the counsel for the respondent Nos.

1to 26 that ‘the -candidates who

were selected’ as'a result of the

15t h Exami nati on and whose

appoi nt nent was del ayed on account

of the nmedi.cal exam nation _and

police verification of antecedents

shoul d be given seniority on the

basis of their rank in-the nmerit

list in that examination. Any one

appoi nted subsequently 23-5-1975 on

account of their being no vacancy,

will rank in seniority according to

the length of the service fromthe

dat e of actual appointnent".

The order of the Review Petition is

as under: -
"We have gone through the Review
Petition and ot her connected

papers. We do not find any merit in

the Review Petition whi ch is

accordi ngly disn ssed".
21. M. Tripathy relying upon this order- urged that only
such of the candidates who were selected under the 15th
Exam nati on and whose appoi ntments were del ayed on account

of medi cal exam nati on and police verification of
antecedents alone would be entitled to claimseniority on
the basis of their rank in the merit |list of the 15th

Exami nation. He further urged that any appointnent '@ other
than two categories referred to in the above quoted order of
this Court, fromthe Select List of 15th Examination  made
subsequent to 23-5-1975 must rank in the date of actua
appointnent. As far as the first part of the order is
concerned, there does not seemto be any difficulty in
following the sanme. On the second part, nanely, anyone
appoi nted subsequent to 23-5-1975 on account of their being
no vacancy wll rank in the seniority according to the
length of service fromthe date of actual appointment. What
is the nmeaning of this second part of the order ? W have
al r eady held that the respondent Nos.3 to 34 belonging to
the patch of 15th Examination held under 1955 Rules and if
the supplementary Ilist nomnating their names would have
been sent along with the main list prepared in terms of Rule
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19, then obviously there would have been no difficulty.
These respondent Nos.3 to 34 would have been appointed
along with the other 158 candidates between 18-3-1975 and
22-5-1975. The difficulty arose because the suppl ementary
list nomnating the respondent Nos.3 to 34 came to be
forwarded after 23-7-1975. Should they suffer for no fault
of theirs ? Answer is obviously in the negative.

22. M. Tripathi then urged that the appellants who canme to
be appointed on 23-5-1975 to the 152 posts of Minsifs under
1974 Rules, nust be deenmed to have been appointed to 33
vacant posts reserved for SC/ ST candi dat es of 15th
Exam nation held wunder 1955 Rules. |If these vacancies were
already filled in by appointees under 1974 Rules on 23-5-
1975, the second part of the order of this Court nust take
effect and it nust be held that there was no vacancy on/or
after 23-5-1975 and consequently the respondent Nos. 3 to 34
would rank in the seniority fromthe dates of their actua
appoi ntnents. There is a fallacy in this argunent. These 33
vacant posts -were neant for the candi dates who appeared for
15t h Exam nation ~under 1955 Rul es. These 33 vacancies were
never carried forward when the fresh advertisement was
i ssued on 14th Cctober, 1974 for appoi ntment of 152 nunsifs
under 1974 Rules. These 152 posts were created first time
under 1974 Rules because of anmendment. to the Crimnal
Procedure Code whereby the judicial powers of the Executive
Magi strate cane to be wthdrawn and in order to code with
this additional work, these additional 152 posts were
specially created ‘under 1974 Rules. I1f this be so, the 33
vacanci es of 15th Exam nation under 1955 Rul es continued to
remai n vacant until they were filled in by the supplenmentary
list nomnating respondents Nos.3 to 34 by the BPSC. It is
therefore, in these circunmstances it must follow that these
33 vacancies of 15th Exam nation under 1955 Rules were
continued to exist not only on 23-5-1975 but al so on that
date when the respondent Nos.3 to 34 came to be appointed.
The appellants in Gvil Appeal Nos. 1381-84 of 19 ,
therefore, cannot claimthat they were appointed when the
advertisenment did not include these 33 vacancies but on the
contrary 152 new posts were created under 1974 Rules for
whi ch these appellant appeared, got selected and appointed.
This in our considered viewis the true interoretation of
the above quoted order of this Court. It —nust, therefore,
follow that the seniority in Cvil Appeal Nos. 1381-84 of
1991 cannot be said to be contrary to the above outed order
of this Court.

23. Conming to the second linp of the argument based on the
order of this Court in Special Leave Petitions that the
present claim of the respondent Nos. 3 to 34 is barred by
constructive res judicata, we find no nerit because the
di spute raised in Rajendra Sinha(supra) was confined to the
challenge to the part of the Rul e and  wit
petitioners/appellants in Cvil Appeal Nos. 1381-84/91
prayed that their adhoc services be recorded for the
purposes of seniority. The claimof the respondent Nos.3 to
34 being senior to the appellants was never put in issue and
consequently there was never put in issue and consequently
there was no determnation of inter se seniority in the
case of Rajendra Sinha (supra). On the contrary, the order
of this Court on SLPs is quite clear to which we have
already made a reference in the preceding para. W are of
the new that the claimof the respondent Nos. 3to 34
cannot be rejected in the present proceedings on the ground
of res judicata or constructive res judicata.

24. M. Tripathi sought to rely upon the judgnent of the
Patna H gh Court in Vijay Kant vs. State of Bihar. 1986 BBCJ
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677 for interoreting Rules 19 and 20 1955 Rules. W have
gone though the judgnment and in our opinion, it does not
hel p the appel | ants.

25. For the foregoing conclusions, we are of the view that
the respondent Nos. 3 to 34 who were appointed to the
vacanci es of 15th Exam nation under 1955 Rules will have to
be given seniority over the appellants in Civil Appeal nos.
1381-84/91, although they came to be appointed |ater than
23-5-1975 but agai nst 33 vacanci es which were then existing
to which these appellants had no right.

26. Conming to the Civil Appeal Nos. 1385-85/91 filled by
two appellants who belonged to the reserved category, were
selected in the 15th Exam nation under 1955 Rules and were
appoi nted between march, 1975 and 22-5-1975. Adnittedly,
they were below the respondents Nos. 3 to 34 in the nerit

list. As stated earlier, the nerit list of the selected
candi dat es forwarded by the BPSC was required to be adhered
to and ~there could be no change in the merit |ist.

Consequently, these  appellants can not claimseniority over
respondent Nos.3 to 34. The claim of the appellants is
therefore w thout any nerit.

27. For the foregoing conclusions, we are of the
consi dered view that the H gh Court has conmitted no error
while determning the inter-se seniority of the appellants
vis-a-vis the respondent Nos. 3 to 34. There is no nerit in
any of these appeals. Appeals to stand dismssed but,
however, in the circunstances of the -cases, parties are
directed to bear their own costs.




