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What appears to be a perpetual controversy with regard

to Schedul ed Tribe status has agai n engaged the attention of
this Court for a considerable tine.~ Two questions are raised
bef ore us:

1. Whet her the 'Mana’ community in the State of
Maharashtra is a Sub-Tribe of "CGond" and is a

Schedul ed Tribe or not?

2. Whet her a two Judge Bench decision of this Court

in Dina v. Narayan Singh 38 ELR 212 (for-the

sake of brevity 'Dina |I’) and the decision rendered by

anot her two Judge Bench of this Court in Dadaji

alias Dina v. Sukhdeobabu & Ors. (1980) 1 SCC

621 (for the sake of brevity "Dinall’) are over-rul ed

by a Constitution Bench of this Court in State of
Maharashtra v. MI1ind Katware (2001) 1 SCC 4?

The questions raised before us being the questions of

law, it is not necessary for us to recite the entire facts.
Clause 25 of the Article 366 of the Constitution of India
defines "Schedul ed Tribes" as under:

"Schedul ed Tribes" means such tribes or tribal

conmunities as parts of or groups wthin such

tribes or tribal communities as are deemed under

article 342 to be Schedul ed Tribes for the purposes

of this Constitution;"

Article 342 of the Constitution of India deals with
Schedul ed Tribes. It says:

"342. Schedul ed Tribes. \026 (1) The President may
with respect to any State or Union territory, and
where it is State, after consultation with the
Governor thereof, by public notification, specify the
tribes or tribal conmunities or parts of or groups
within tribes or tribal comunities which shall for
the purposes of this Constitution be deened to be
Schedul ed Tribes in relation to that State or Union
territory, as the case may be.

(2) Parlianment nmay by |law include in or exclude
fromthe list of Schedul ed Tribes specified in a
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notification issued under clause (1) any tribe or
tribal community or part of or group within any
tribe or tribal comunity, but save as aforesaid a
notification issued under the said clause shall not
be varied by any subsequent notification."

The President by public notification issued the
Constitution (Schedul ed Tribes) Order, 1950, in exercise of the
powers conferred by clause (1) of Article 342 of the
Constitution. By clause 2 of that Order it was provided that
the tribes or tribal comunities, or parts of it, or groups,
within tribes or tribal communities, specified in Parts | to Xl
of the Schedule to the Order shall, inrelation to the States to
whi ch those parts respectively relate, be deened to be
Schedul ed Tribes so far as regards nenbers thereof resident
inthe localities specified in relation to themrespectively in
those Parts of that Schedule. The Oder is followed by a
Schedul e constituting of twelve Parts. Part VII-A of the
Schedul e ‘as-anended by Act |1 of 1960 relates to
Maharashtra. By item5 it is specified that in (1) Ml ghat
tehsil of Anravati District (2) CGodchiroli and Sironcha tehsils
of the Chanda district (3) Kalapur, Wani and Yeotmal tehsils of
the Yeotmal district' 32-tribes or tribal comunities shall be
deened Schedul ed Tribes. Entry 12 as originally set out in
the Order pronul gated by the President of India reads: "Gond"
i ncluding Media, ("Maria" and Mudia (Murai)"). By the
Schedul ed Castes and Schedul ed Tri bes (Arendnent) Act, 63
of 1956, Entry 12 was substituted by:
"12. Gond, including
Arakh or Arrakh, Agaria, Asur, Badi, Maria or Bada
Maria, Bhatola, Bhimm, Bhuta, Koliabhuta or
Koi | abhuti, Bhar, Bisonborn Maria, Chota Mari a,
Dandam Maria, Dhuru or Dhurwa Dhoba, Dhulia,
Dorla Gai ki, Gatta or Gatti, Gaita, Gond Gowari,
Hi |l Mria, Kandra, Kalanga, Khatola, Koitar, Koya
Ki rwar or Khirwara, Kucha Maria, Kuchaki Mari a,
Media (Maria), Mana, Mannower, Mhya or Mogia or
Monghya, Mudia (Muria), Nagarchi, Nagwanshi,
g ha, Raj, Sonjhari Jhareka, Thantia or Thotye,
Wade Maria or Vade Maria."

(enphasi s suppli ed)

Schedul ed Castes and Schedul ed Tri bes O ders
(Amendnent) Act, 1976 was passed by the Parlianent. The
Preanbl e of the Act states:

"An Act to provide for the inclusion in, and the
exclusion from the lists of Schedul ed Castes and
Schedul ed Tribes, of certain castes and tribes, for
the re-adjustnent of representation of
parliamentary and assenbly constituencies in so far
as such re-adjustnent is necessitated by such

i nclusi on of exclusion and for matters connected
therewith.”

By the aforesaid Act, the entire Schedule to the Order as

it stood prior to the anendnent was substituted by a new
Schedul e consisting of XVI Parts. Part |X of the Schedul e
relates to the State of Maharashtra. Entry 18 of Part |1X of the
Schedule to the Order after amendnment reads thus:

"18. Gond, Rajgond, Arakh or Arrakh, Agaria, Asur,

Badi, Maria or Bada Maria, Bhatola, Bhimm,

Bhut a, Kol i abhuta, Koilabhuti, Bhar, Bisonborn

Maria, Chota Maria, Dandam Maria Dhuru,
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Dhurwa, Dhoba, Dhulia, Dorla Gaiki, Gatta or
Gatti, Gaita, Gond Gowari, Hill Maria, Kendra,
Kal anga, Khatola, Koitar, Koya, Khirwar, Khirwara,
Kucha Maria, Kuchaki Maria, Mdia, Mria, Mana,
Mannewar, Mghya, Mogia, Mnghnya, Midi a,
Muri a, Nagarchi, Nai kpod, Nagwanshi, Qg ha, Raj,
Sonj hari Jhareka, Thatia Thotya, Wade Maria or
Vade Maria."
(enphasi s suppli ed)

The Government of Maharashtra by resol uti ons dated

24.4.1985 and 19.6.1985 directed that the nenbers of ’Mna
conmunity be not treated as Schedul ed Tri bes unl ess they
establish relationship or affinity with the ' Gond’ Tribe. By
anot her resolution dated 15.6.1995, the State of Maharashtra
decl ared ' Mana’ community as Speci al Backward C ass. These
resol utions were chal l'enged as unconstitutional before the

Hi gh Court by filing Wit Petition No. 959 of 2002. The High
Court, after referring to the various decisions of this Court,
guashed the aforesaid resolutions. Hence, the present appeal

It is now well settled principle of law that no authority,
other than the Parliament by |law, can amend the Presidentia
Orders. Neither the State Governnments nor the Courts nor the
Tribunal s nor any authority can assune jurisdiction to hold
inquiry and take evidence to declare that a caste or a tribe or
part of or a group within a caste or tribe is included in
Presidential Orders in one entry or the other ‘although they are
not expressly and specifically included. A court cannot alter
or anend the said Presidential Oders for the very good reason
that it has no power to do so wthin the neaning, content and
scope of Articles 341 and 342. It is not possible to hold that
either any inquiry is permssible or any evidence can be let in,
inrelation to a particular caste or tribe to say whether it is
i ncluded within Presidential Oders when it is not so expressly
i ncl uded or exclude a particular Caste or Tribe or group of
Castes or Tribes when they are expressly included.

M. S. K. Dhol akia, |earned senior counsel appearing on

behal f of the appellant strenuously contended that the facts of
the case at hand are squarely covered by the decision of this
Court rendered in the case of Dina Il (supra). He further
contended that the decision rendered by this Court in Dina I
(supra) has not been over-ruled by a Constitution Bench of

this Court in State of Maharashtra v. MIlind Katware

(2001) 1 sccC 4.

Per contra, M. P.P. Rao, |earned Senior counse

contended that the decision of this Court in Dina'll (supra)
was over-ruled by the Constitution Bench of this Court in
Mlind Katware's case (supra) by necessary inplication:

The Constitution Bench of this Court in MIind

Katware's case (supra), after taking into consideration all the
judgrments, arrived at the conclusion at para 36 page 30 SCC

as under:

"36. In the light of what is stated above, the

foll owi ng positions energe:

1. It is not at all pernmissible to hold any inquiry or
et in any evidence to decide or declare that any

tribe or tribal community or part of or group

within any tribe or tribal community is included

in the general name even though it is not

specifically nmentioned in the entry concerned in

the Constitution (Schedul ed Tribes) Oder, 1950.

2. The Schedul ed Tri bes Order nust be read as it




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 9

is. It is not even permssible to say that a tribe,
sub-tribe, part of or group of any tribe or triba
conmunity i s synonynous to the one nentioned

in the Scheduled Tribes Order if they are not so
specifically mentioned init.

3. A notification issued under clause (1) of Article
342, specifying Schedul ed Tribes, can be

amended only by law to be nmade by Parlianent.

In other words, any tribe or tribal comunity or

part of or group within any tribe can be included

or excluded fromthe list of Schedul ed Tribes

i ssued under clause (1) of Article 342 only by

Parlianment by |aw and by no other authority.

4. It is not open to State Governments or courts or
tribunals or any other authority to nodify,

amend or alter the list of Schedul ed Tribes

specified in the notification issued under clause

(1) of Article 342.

5. Deci si ons of the Division Benches of this Court in
Bhai ya Ram Munda v. Anirudh Patar and Di na v.
Narai n Singh did not |ay down |aw correctly in
stating that the inquiry was permssible and the
evi dence was adnmissible within the Iimtations

i ndi cated for the purpose of show ng what an
entry in the Presidential Order was intended to
be. As stated in Position (1) above no inquiry at
all is perm ssible and no evidence can be let in,
in the matter."

(enphasi s suppli ed)

The concl udi ng part of the order woul d show that Dina I
case was expressly over-rul ed.

In the case of Dina | (supra), this Court on appreciaton
of evidence on record came to the conclusion that "Mana' is a
sub-tribe of Gonds. The Court further held as under

"If on the evidence it is established that there is no
sub-tribe of Manas anmpbngst the CGonds, the

argunent woul d have force. But on the record

there is evidence which supports the case of the

first respondent that there is sub-tribe of Mnas
anongst the Gonds, and the H gh Court has

accepted that evidence."

It is because of this reason, this Court expressly over-
ruled Dina | case holding that no inquiry is permssible and
no evi dence can be let in the matter.

W will now exam ne as to whether the decision rendered

by this Court in Dina Il case (supra) was over-rul ed by the
Constitution Bench of this Court in MIlind Katware' s case
(supra) by necessary inplication.

In Dina Il case, the two-Judge Bench of this Court, after
exam ni ng the evidence on record, held in paragraphs 16 and
17 as under:

"16. We are, therefore, of the view that the ' Mana
conmunity included in Entry 18 can only be that

which has affinity with ' Gonds’ and any ot her

conmuni ty which al so bears the nane ' Mana’' but

does not have any such affinity cannot be deened

to fall within the scope of "Mana’ in Entry 18.

17. The appellant has categorically admitted in the
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course of his evidence that there was no connection
between his comunity and Gonds. Hi s evidence

is, "we have no concern with the Gond comunity

al so. The custons and traditions with regard to
marriage of our community are different fromthose
of the Gonds". He has stated in his deposition that
"l have no concern whatsoever with Gonds. There
are sub-castes anongst Gonds. Sone of themare
Arak, Gowari, Raj Gond, Bada Magia, Madia, Qg ha

and Wanjari. It is not true that Mana is a sub-caste
of the Gonds. There is no comunity known as
"Gond' "  That the appellant was a nenber of the
"Mana’ comunity which has the qualification of
"Kshatriya' is established by his adm ssion in his
deposition that he was a nenber of the Kshatriya
Mana Shi kshana Sahayyak Mandal, Chandrapur

Al t hough i n anot her part-of his statenent of

obj ections there are contradictory statenments, the
following plea in para 9 of the said statenment makes
it obvious that there is a conmunity called
Kshat ri ya Bi dwai k Mana Comruni ty:

9. As to para 11: - It is admtted that the
respondent 1 was the Vice-President for sone

time and al so an active worker of the Kshatriya
Bi dwai k Mana Shi kshana Samstha. The

object of the said institution was not linted to
spread educati on anobngst the boys bel ongi ng

to Kshatriya Bi dwai k Mana comunity, and it

is denied that the said society has been

founded in order to give educational facilities
to the students belonging to this comunity

only.

In paragraph 18, Dina Il, this Court relied on the

decision in Dina | (supra) and bodily lifted the observations in
Dina |, extracted bel ow

"18. In the appeal filed by the appellant where the
guesti on was whet her he bel onged to a Schedul ed
Tribe or not, this Court observed:

That there are sub-tribes anbngst the Gonds is not
deni ed. Nanes of some of those sub-tribes are
included in Entry 12 of Item5 of Part VII-A of the
Schedul e is also a matter which is beyond dispute.
The custons, manners, form of worship, and dress

of the nenbers of the Maratha Mana comunity

are all different fromthe custonms, manners, form of
wor ship and dress of the Gonds. No rationa

expl anati on has been suggested why the Parlianment
shoul d have, while including under Entry 12 severa
sub-tribes of Gonds, specified Mana under t hat
entry, if Manas had no affinity at all with Gonds.
The appel | ant was uncertai n about the claimthat

he was making. |In the nomi nation paper filed by
himhe clainmed to be a Gond (Mana). His

subsequent expl anation that he did so because the
rul es so required cannot be accepted as true. He
relied upon the status of a Mana in the belief that
all Manas were intended to be given the benefit of
the privileges conferred by the Schedul ed Tri bes
Order. He described hinself as a Gond (Mana).
Real i sing thereafter that his conmmunity had no
affinity with the Gonds he stated that he was not a
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Gond; that he had nothing to do with the Gonds,

and that his conmunity had also nothing to do with

the Gonds. He rested his claimsolely upon the
description in Entry 12 in Item5 of Part VII-A of the
Schedule. But the formin which the entry is nade
prima facie indicates that in view of the |egislature,
Mana was a sub-tribe of Gonds and a Mana who

was a menber of the sub-tribe of Gonds al one was
entitled to the privileges conferred by the Schedul e
to the Schedul ed Tri bes Order.

We, therefore, agree with the H gh Court that the
appel | ant, nerely, because he bel onged to the Mana
Conmuni ty anongst the Marathas, is not eligible to
stand as a candidate for election to the Maharashtra
Legi sl ati ve Assenbly fromthe reserved seat of the
Armori constituency in Gadchiroli tahsil of Chanda
District."

As noticed above, a Constitution Bench of this Court in

M 1lind Katware's case (supra) has over-ruled the decision in
Dina |, which was based on appreciation of evidence on

record. In Dina I'l, not only the observations made in Dina |
were bodily lifted i'n paragraph 18, in paragraph 17, as quoted
above, the evidence onrecord was considered in arriving at the
concl usi on, which is not pernissible.

We are, therefore, in agreenent with the view of the H gh
Court that the decision in Dinall is over-ruled by the
Constitution Bench in-Mlind Katware’'s case (supra) by
necessary inplication. The contention of M. Rao.is sustained
A three-Judge Bench of this Court in C N Rudranurthy

v. K Barkathulla Khan and Ors. (1998) 8 SCC 275 has

exam ned the nature and effect of over-ruling by necessary

i mplication and held that when the |l aw as decl ared by the
Supreme Court contradicts what has been stated i n anot her

case, that case stood inpliedly overruled. Admttedly D na I
reached its conclusion after exam ning the evidence on record
of Dina l. As pointed out earlier, this is not permssible in
view of the |law declared by the Constitution Bench of 'this
Court in Mlind Katware’'s case (supra).

The sane view was reiterated in the case of Union of

India & Os. v. Raj Rani and Ors. (1998) 8 SCC 704. In

that case the paynent of solatiumand interest has been
settled by a three-Judge Bench in Union of India v. Har
Krishan Khosla 1993 Supp (2) SCC 149, which held that the
respondents were not entitled to the paynment of interest and
solatium A contrary view of a two-Judge Bench decision in
Rao Narain Singh v. Union of India (1993) 3 SCC 60 was

brought to the notice of this Court and this Court held that in
vi ew of the three-Judge Bench decision in Hari Krishan Khosla
case, the ratio of Rao Narain Singh case is no |onger a good

I aw.

Reverting to the facts of the case in hand, the Parlianent

by | aw anended the Schedul ed Castes and Schedul ed Tri bes
Orders (Anendnment) Act, 1976 (No. 108 of 1976). Section 4 of
t he Anendnent Act reads as under

"4. Amendnment of Schedul ed Tribes Orders. \026

The Schedul ed Tri bes Orders are hereby anended

in the manner and to the extent specified in the

Second Schedul e. "

Part | X of the Second Schedul e deals with the State of
Maharashtra. Entry 18 of the Second Schedul e reads:
18. CGond, Rajgond, Arakh or Arrakh, Agaria, Asur,
Badi, Maria or Bada Maria, Bhatola, Bhims,
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Bhut a, Kol i abhuta, Koilabhuti, Bhar, Bisonborn
Maria, Chota Maria, Dandam Maria Dhuru
Dhurwa, Dhoba, Dhulia, Dorla Gaiki, Gatta or
Gatti, Gaita, Gond Gowari, Hill Maria, Kendra,
Kal anga, Khatola, Koitar, Koya, Khirwar, Khirwara
Kucha Maria, Kuchaki Maria, Mdia, Mria, Mna,
Mannewar, Moghya, Mgia, Monghnya, Midi a,
Muri a, Nagarchi, Nai kpod, Nagwanshi, Q ha, Raj,
Sonj hari Jhareka, Thatia Thotya, Wade Maria or
Vade Maria."

(enphasi s suppli ed)

The Constitution (Schedul ed Tribe) O der 1950, in
relation to the State of Maharashtra, did not specify ’'Mana’
It will be noticed that in-the Schedul ed Caste and
Schedul ed Tribes Order (Amendnent) Act, 1956 (Act No. 63 of
1956), Entry 12 was substituted by:
"12. Gond, including
Arakh or '‘Arrakh, Agaria, Asur, Badi, Mria or Bada
Mari a, Bhatola, Bhimm, Bhuta, Koliabhuta or
Koi | abhuti, Bhar, Bisonborn Maria, Chota Maria,
Dandam Maria, Dhuru or Dhurwa Dhoba, Dhuli a,
Dorla Gai ki, Gatta or Gatti, Gaita, Gond CGowari,
Hi |l Mria, Kandra, Kalanga, Khatola, Koitar, Koya
Ki rwar or Khirwara, Kucha Maria, Kuchaki® Mari a,
Media (Maria), Mana, Mannower, Mhya or Mogia or
Monghya, Mudia (Muria), Nagarchi, Nagwanshi
g ha, Raj, Sonjhari Jhareka, Thantia or Thotye,
Wade Maria or Vade Maria."
(enphasi s suppli ed)

As noticed above, in entry 18 of the Second Schedul e of

the Schedul ed Castes and Schedul ed Tri bes Orders

(Amendrent) Act, 1976, the word ’including was expressly
del et ed.

M. P.P. Rao, l|learned Senior counsel referred to various
entries in the Second Schedul e of the Act to show the

i ntendnment of the Parliament to introduce the Anendnent

Act, 1976.

A qui ck survey of the Presidential order of the entries in

the Second Schedul e of the Act shows that wherever the
Parlianment wanted to restrict the scope of an entry wi'th
reference to certain areas or with reference to | anguage or to
include certain tribes in a group, it has done so expressly. It
is also noticed that in the Second Schedul e not only there are
many entries nentioning a single comunity or tribe
individually but also quite a few entries nmentioning a group of
conmunities or tribes. A few exanples are:

PART |. - Andhra Pradesh

In SI. No. 7 Goudu (in the Agency tracts)

And

SI. No. 20. Malis (excluding Adilabad, Hyderabad,
Kari magar, Khammam Mahbubnagar, Medak

Nal gonda, N zanmabad and Warangal districts).

Sl . No. 23 Nayaks (in the Agency tracts)
Sl . No. 30 Thoti (in Adilabad, Hyderabad,
Kari magar, Khammam Mahbubnagar, Medak
Nal gonda, N zanmabad and Warangal districts).

SI. No. 31 Valnmiki (in the Agency tracts)
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Group entries are provided at SI. No. 6, 16, 17, 18

22, 25 and 28.

Group entries at SI.No. 7 Any Kuki Tribes.

PART 1. V1026 Assam
I ncl udi ng: -
(i) Bi ate, Biete

(ii) Changsan
(iii) Chongl o
(iv) Doungel
(v) Ganal hou
(vi) Gangt e
(vii) Guite
(viii) Hanneng

(ix) Haoki p, Haupit

(x) Haol ai
(xi) Hengna
(xii) Hongsungh

(xiii) Hrangkhwal , Rangkho

(xiv) Jongbe
(xv) Khawchung

(xvi) Khawat hl ang,” Khothal ong
(xvii) Kherma
(xviii) Khol hou

(xi x) Ki pgen

(xx) Kuki

(xxi) Lengt hang
(xxii) Lhangum
(xxiii) Lhoujem
(xxiv) Lhouvun

(xxv) Lupheng
(xxvi) Mangje
(xxvii) M sao
(xxviii) Ri ang
(xxi x) Sairhem

( xxx) Sel nam

(xxxi) Singson
(xxxii) Sitlhou
(xxxiii) Sukt e
(xxxi v) Thado

(xxxv) Thangngeu
(xxxvi) Ui buh
(xxxvii) Vai phe

Restricted Entries :

PART IV \026 Qujarat

Entry 9, Man (Tai speaking.)

Restricted entries 5,6,7, 15, 17, 20, 21, 24, 26 and

27

PART VII1 \026 Madhya Pradesh

Group entries at Nos. 16, 17
Restricted entries 21, 32, 36 and 39
PART | X \ 026 Maharashtra

Restricted entries are at SI. Nos. 12

SI. No. 12

and 45

Chodhara (excludi ng Akol a, Anravati, Bhandara,
Bul dana, Chandrapur, Nagpur, Wardha, Yavat nal

Aur angabad, Bhir Nanded, Osmanabad and
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Par bhani districts).

SI. No. 45

Thoti (in Aurangabad, Bhir, Nanded, OGsnanabad
and Parbhani districts and Rajura tahsil of
Chandr apur district)

Group entries 8, 18, 21, 22, 32, 33, 35, 38, and 44

The conmon pattern found in nmost of the group entries
is that there is a punctuation mark comma (,) between one
Entry and another Entry in the group signifying that each one
of themis deened to be a separate Schedul ed Tribe by itself.
In the present case, Entry 18 of the Schedule clearly signifies
that each of the Tribe nmentioned therein deened to be a
separate Tribe by itself and not a sub-Tribe of 'Gond . ' Gond
is a Scheduled Tribe, it is not disputed. As already noticed
that ' Gond’ including Arakh or Arrakh etc. found in Entry 12
of Anendnent Act 63 of 1956 has been done away with by the
Amendnent - Act -of 1976. In Entry 18 of Second Schedul e of
Amendnent Act of 1976 the word ’'including was deliberately
omtted, which signifies that each one of the Tribe specifying
in Entry 18 is deened to be a separate Tribe by itself.
Therefore, "Mana" i's not a sub-Tribe of "Gond" but a separate
Tribe by itself and i's a Schedul ed Tri be.
In the view that we have taken, we do not see any
infirmty in the order passed by the Division Bench of the
Bonbay Hi gh Court, which would warrant interference by this
Court. This appeal being devoid of nerits is, accordingly,
dism ssed. Parties are -asked to bear their own costs.
ClVIL APPEAL NO. 6480 OF 2005

For the reasons stated in Cvil Appeal No. 5270 of 2004,
this appeal is also dismssed. Parties are asked to bear their
own costs.




