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The facts and events in nore than 45 years

period spent in this litigation anply denonstrate how
clever parties on engineers |egal advice succeed in del ay
delivery of justice by adopting all conceivable tactics and
thus bring disrepute to the legal and judicial process.

The appel l ants (who would hereinafter be referred to as 'the

| andl ord’) have acquired fromthe original owner title to ground fl oor of

buil ding No.2, area 2537 Sq. Ft in Park Street, Calcutta. The previ ous owner
of the prem ses in suit obtained a conpronise decree of eviction on

27.4.1955 against Allenberry & Conpany linmted (respondent No.3) who was

the tenant in the suit prem ses. The suit prem ses, presently a well-known
restaurant in the trade nane of "Waldorf Restaurant” is being run by

regi stered partnership firmof that name (hereinafter shortly referred as the
firm).

The tenant Allenberry & C o. (respondent No.3) in terns of the

conprom se decree has vacated the suit prem ses but the firm (respondent
No. 1) has been successful in resisting the execution of the decree against it
for nore than 45 years.

Bef ore pressing history of the litigation leading to the passing of the
conprom se decree and various attenpts nmade by the firmto resist

execution of the decree, the principal question involved in these appeals may
be stated at outset. The main question involved is whether the respondent
firmcan claimstatus of sub-tenant and protection against eviction in
execution of the conmprom se decree against the tenant under the provision of
the West Bengal Prenises Rent Control (tenporary provisions) Act 1950
(hereinafter shortly referred to as the Act of 1950).

Short of unnecessary details of counter litigation between the
parties, facts relevant for decision of the | egal question before us are as
under :

The suit prenises presently in use for running Wal dorf Restaurant

originally belong to Chitpur Col abari Conpany Limted (respondent No.2
herein). Between the period 1.1.1939 to 31.12.1951 All enberry & Conpany
(respondent No.3 herein) was the contractual tenant of the original |andlord.)
On 12.8.1953 Allenberry & Co. hereinafter shortly referred to as the tenant)
gave a formal notice to the landlord expressing its intention to surrender the
tenancy and vacate the | eased premi ses by 31.8.1953. The aforesaid notice

to surrender the | eased prem ses resulted in law in determ nation of the | ease
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under Section 106 read with Section 111 of the Transfer of Property Act.

This legal position has been finally settled by the decision of this Court in the
case of Calcutta Credit Corporation Ltd. vs. Happy Honmes Private Limted

[1968 (2) SCR 20] that was a case in respect of other portion of the sane
bui I di ng whi ch was al so in occupation of original tenant and was part of the

prem ses for which the | ease was surrendered by the tenant.

Despite the surrender of tenancy by the tenant by a formal notice,

vacant possession fo the suit prenises was not handed over to the | andl ord.
The landl ord, therefore, instituted suit No.1645 of 1954 on 28.5.1954 agai nst
the tenant. The said suit was decreed on 27.4.1955 in terns of a

conprom se reached between the | andl ord and tenant under which the tenant
vacated the suit premises and reserved liberty to the landlord to take
necessary | egal steps for vacating sub-tenants who had been inducted by the
tenant. The three sub-tenants in the tenanted buil di ng were Chow anghee

Sal es Bureau Pvt. Ltd., Happy Homes Pvt. Ltd. and WAl dorf Restaurant
(respondent No. 1 herein)-

After obtaining the conprom se decree of eviction against the

tenant, thelandlord instituted three separate suits for eviction against the
above- nanmed three sub-tenants. Separate decrees for eviction were

obt ai ned agai nst the two sub-tenants viz. Chowanghee Sales Pvt. Ltd. and

Happy Honme Pvt. Ltd. ~The Litigation in the case of Happy Hones Pvt. Ltd.

cane up to this Court and the decree obtained by the |andlord agai nst HHPL

was nmi ntai ned by the decision (supra) reported in 1968(2) SCC 20. This

Court in the case of Happy Hones Pvt. Ltd. (supra) held that after service of
noti ce of surrender by the tenant, its continuance in the | eased prem ses was
only as a statutory tenant and not asa contractual tenant. Such statutory
tenant had no right to sub-let the prem ses so as to confer on the sub-tenant,
status of a direct tenant under the landlordin accordance with the provisions
of Section 12 and 13 of the Act of 1950. At this stage, it is necessary to take
note of the rel evant provisions of Sections 12 & 13 of the Act of 1950.

Section 12 to be quoted with first proviso( without a to | expn
Exp.SSII..)
Section 13 to be quoted fully 1 & 2 with all explanations

Happy Honmes Pvt. Ltd. was al so one of the sub-tenants inducted by

original tenant Allenberry & Co. after service of notice by it to surrender the
tenant. The sub-tenant sought protection against eviction in execution of the
conprom se decree against the tenant on the ground that it has becone

direct tenant under the landlord in accordance with Section 13 of the Act of
1950. The above plea and contention of sub-tenant HHPL was negatived by

this Court by hol ding thus:

Pages 31-32 to be quoted red nmarked

Comi ng back to the facts of this case against the respondent firm

after obtaining a decree of conprom se agai nst the tenant the | andl ord
instituted suit for eviction on 9.6.1956. The firmcontested the suit by taking
a plea that before surrender of tenancy by the tenant with effect from
31.8.1953 under statutory notice, the tenant had inducted on 1.7.1953 sole
proprietor En Chick Whng for running Wal dorf Restaurant. Later on, the

above- named sole proprietor formed a partnership with two others viz. Wng

Lee Si Mdi & Wilishih. The above partnership firmconprising of three

partners was registered on 1.3.1954 i.e. nmuch after the surrender of

tenancy by the tenant with effect from 31.8.1953. The suit instituted by

| andl ord against the firmcane to be decided after thirty six years of its
institution. Learned Single Judge of Calcutta High Court, sitting on Origina
Si de, by judgment dated 25.8.1992 in Suit No.1546 of 1956, filed for

eviction, held that subject-matter of the suit is determ nable by the executing
court in execution of the conprom se decree and the suit was barred by

provi sions of Section 47 of the Code of Civil Procedure. On the basis of
judgrment of the Calcutta High Court in the suit the |andl ord noved an
application on 19.6.1993 for execution of the conprom se decree agai nst the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

then occupiers of the Wal dorf Restaurant.

In order to scuttle attenpt of the landlord to execute the decree the
occupi ers of the restaurant trading in the firmnanme filed a counter suit on
3.8.1993 against the Iandl ord seeking grant of injunction restraining the

| andl ord from executing the agreenent against the firm

The counter suit filed by the firmwas dismssed on 21.12.1995 by

allowing the landlord s application under Order 7 Rule XI of the Code of G vi
Procedure and on the sane ground that the suit is barred by Section 47 of
the Code of Civil Procedure

The appeal preferred by the firmto the H gh Court was al so

di smssed. The High Court also cane to the conclusion that if the firmis
claimng status of direct tenant under the landlord by taking recourse to the
provi sions of Section 13 of the Act of 1950, its renedy lay in raising
appropriate execution of the decree in the executing court a suit for the

pur pose was hel d as not maintainabl e.

Agai nst judgnent of the High Court, the firmfiled a Special Leave
Petition to this Court which was w thdrawn on 12.10.1988.

The decisions in two counter suits fil ed agai nst each other by the

original landlord and the firmhave thus attained finality and settle the |ega
position between the contesting parties that their renedies |ay before the
executing court.

The firmin order to frustrate the conprom se decree against it

made a different attenpt by filing an application on 15.3.1999 in the tria
court for setting aside the conproni se decree of eviction in Civil Case
No. 1645 of 1954. That appllcation was di sm ssed by the Court on 4.8.1999.

On the side of the landlord the application for execution filed by it

was al l owed by the I earned Single Judge of Calcutta H gh Court on

20. 4. 2000. Learned Single judge of ‘the Hi gh Court canme to the concl usion

that the firmcane into existence of its registration under Partnership Act
only on 1.3.1954 i.e. after the surrender of tenancy by the original tenant on
31.8.1953. in the opinion of the High Court, the registered partnership firm
could not be validly inducted as a sub-tenant and as alleged on 1.7.1953 the
Restaurant was a proprietary concern of Eng Chick Wng. The |earned Single
Judge therefore cane to the conclusion that the firm cannot clai mstatus of a
protected sub-tenant directly under the |landlord with provisions of Section
13(2) of the Act of 1950. For better appreciation of the ratio of the decision
of the | earned Single Judge the relevant part of the judgnment deserves to be
repr oduced:

"I'n those circunstances | would find, that there was no proof
what soever, before this Court, that Waldorf the present
partnership firmhad been inducted as a sub-tenant on
1.7.1953. It would also appear to nme, and not contended on
behal f of Waldorf either, that the list of subtenants which had
been furni shed by Allenberry & Co. to the plaintiff, if

di scl osed, would show that it had been inducted before the
tenancy of Allenberry & Co. had been term nated. The

severe allegation that Wal dorf, which was before this court,
had been registered as a partnership firmon Septenber 16,
1954, which woul d be subsequent to the ternination of the
tenancy, remained uncontroverted. In its order dated

Sept ember 25, 1997, the appellate court in ny view, had
clearly adjudicated the question of direct tenancy agai nst

Wal dorf and the principles of res judicata would, | amafraid
prevent this question to be further urged in a Court of Law
for further consideration. Waldorf, | would unhesitatingly

hol d, was a sub-tenant under Allenberry & Co. and made
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upon the termnation of the tenancy and nmaki ng of the
conprom se decree dated April 27, 1955 in accordance with
the "Terms of Settlement”, the decree was indeed

executabl e by the plaintiff against Waldorf. The plaintiff had
been prosecuting nore than one litigation in this Court and
since there was no nala fide, on record, in the plaintiff so
doing, | would conclude that the plaintiff had been
prosecuting the | egal proceedings diligently, and in good
faith. The plaintiff was, therefore, entitled to rely on the
provi sions contained in Section 13(2) of the Linmtation Act,
and this execution application | aminclined to hold was not
barred by the laws of linmtation

For those reasons there shall be an order in terns of prayers
(a), (b), (c¢), (d), (e) and (f) of the Tabular Statenent. M.
Ani mesh Ghosal, an advocate of this court is appointed
receiver to conply with the above directions. The receiver
shall file a report of conpliance with copies to the parties
within a period of four weeks fromthe date of receipt of the
xerox of ‘the signed copy of this order. The report shall be
kept in the records of this matter. The receiver shall be paid
a renuneration of 500 Gn by the decree holder at the tine

of the service of the xerox of the signed copy of this

j udgrent .

Aggri eved by the judgnent of the |learned Single judge the firm

preferred an appeal to Division bench: The Division bench by judgnent
delivered on 4.8.2000 allowed the appeal of the firmand set aside the
judgrment of the |earned Single Judge. After examining the entire facts and
events of the long course fo litigation the D vision bench cane to the

concl usion that 'by operation-of |aw Eng Chick Wng either as

proprietorship concern or as a partner of partnership firmbecanme a tenant
directly under Chitpur Golabari. It was further held that the I andlord would
be entitled to bring a suit for eviction against such protected tenant on the
ground that the sub-tenancy has been created 'but for the purpose of
application under Section 47 of the Code of Civil procedure would not

be mai ntai nabl e.’

Wth an attenpt to understand the reasoni ng and concl usi on of the
Division bench it is necessary to reproduce the relevant part of its
j udgenent :

"Assum ng for the sake of argunent that by reason of reconstitution of
such firms, the original tenant went out of the said partnership firm
and, thus, the possession of the present firm conprising of Charles
Mant osh, H' S Wn Wng and Mata Prasad Pandey becane - ill egal

but the sane woul d be of no consequence inasnuch as, such action

on the part of the original sub-tenant nanely, the proprietorship
concern of Wl dorf Restaurant and/or partnership firmwould at best
result in creation of sub-tenancy. But there cannot be any doubt

what soever that by operation of Law Eng Chick Wng either as
proprietorship concern or as a partner of partnership firm becane a
tenant directly under Chitpur Coal bari. As against a tenant, the
landlord inter aliais entitled to file a suit for eviction on the ground that
a sub-tenancy bas been created. But for the purpose, an application
under section 47 of the CPC would not be maintainable so as to

enabl e the decree holder not only to evict the defendant but also a
tenant who had, by a legal fiction, becone direct tenant under him A
| egal fiction as is well known nust be given its full effect.

In these appeal s | earned counsel appearing for the appellant

guestions the correctness of judgnent of the Division Bench and supports

j udgrment of l|earned Single Judge. The nain contention advanced is that the
firmhaving come into existence on its registration on 1.3.1954 i.e. after
surrender of tenancy by the tenant on 31.8.1953, could not claimstatus of a
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tenant directly under the landlord by recourse to Section 13(2) of the Act of
1950. It is submtted that admitting the entry of Eng Chick Wng in the
tenanted premises on 1.7.1953 for carrying on the business of Restaurant as
the sole proprietor, the firmof which the sole proprietor subsequently
became a partner and which canme into existence on 1.3.1954 on registration
could not claimstatus of a sub-tenant and on surrender of tenancy of the
tenant, the direct tenant under the Act of 1950. The argunent advanced is
that the Division bench failed to make a distinction between the status of
direct tenant, clainmed by the sole proprietor and the claimof the firm of

whi ch the sole proprietor subsequently became a partner. Alternatively, it is
submitted that the sole proprietor to whomthe tenant had sub-let the suit
prem ses on 1.7.1953 having left India, ceased to be a partner of the firm
The firmwith its totally new partners presently in occupation has absol utely
no right, title or interest to resist execution of the decree obtai ned agai nst
the tenant. It is submitted that tenant, sub-tenant, if not protected and al
occupants through themare liable to be evicted in execution of the
conpr om se decree.

In reply to the argunent advance on behal f of the appellant,

| ear ned counsel appearing for the firmlaid nmuch enphasis on the pl eadi ngs
of the appellant submitted in the courts bel ow by taking us through those

pl eadings it is pointed out that throughout in the long course of litigation in
the counter civil suits and the execution proceedings at nany places,
avernents have been nade stating that the 'Wal dorf Restaurant’ was

i nducted as a tenant on 1.7.1953. On behalf of respondents, |earned counse
argues that the above avernments in the pleadings of the appellant in the
courts bel ow ambunt to adm ssion that Wal dorf Restaurant nay be initially as
a proprietor concern.and |ater on as partnership firm canme into possession
of the suit prenmises as a sub-lessee on 1.7.1953 prior to the surrender of
tenancy by the tenant on 31.8.1953.

The concl usi on of the Division bench is thus supported on the

ground that the firmpresently in occupation has beconme a direct tenant

under the | andlord after surrender of tenancy by the original tenant and as a
protection agai nst eviction under the Act of 1950.

It is also contended that the conprom se decree obtai ned agai nst

the tenant who surrender the tenancy and vacated the prenises is not

execut abl e against the firm as sub-tenant whi ch has becone direct tenant

under Act of 1950. It is submitted that the renmedy of the landlord is to
institute a fresh suit on grounds, if available to them under the provisions of
West Bengal Prem ses Rent Control (Tenporary Provisions) Act, 1950.

We have considered the argunments advanced by | earned counse

appearing for the contesting parties. Before dealing with the riva
contentions raised at the outset we may di spose of two pleas raised on the
bar of res judicata and linmtation to which reference has been made in the
j udgrment of the Hi gh Court.

So far as the plea of res judicata is concerned, we find that since

both, landlord and the firm have filed cross suits-against each other <and in
whi ch the courts cane to a common conclusion that the parties should

litigate their rights in execution proceedi ngs and nothi ng was deci ded on
nmerits of rights and clainms of the parties, such a plea is not available to the
parti es agai nst each other.

As regards the bar of limtation, it was not seriously pressed on

behal f of the firmas both the parties had instituted suits agai nst each other
The appel | ants cannot be held to be lacking in bona fides and the time spent

by themin the suit deserves to be condoned under Section 14 of the

Limtation Act. The period spent in prosecuting civil proceedings bona ffide
and with due diligence is liable to be excluded in conmputing the period of
l[imtation of the suit or the application. The alleged bar of res judicata and
l[imtation, therefore, cannot be set up against the appellants in execution
proceedings. On the question of limtation we seek support fromthe
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foll owi ng observations of this court in the case of Roshan lal [ 1975 (4) SCC
628]
Quote p-13 of the draft

We now take up for consideration the holistic contested issue raised

by the parties on the alleged claimof the firmto the status of direct tenant
under the | andlord on the basis of provisions of Section 13 of the act of 1950.
On this main issue we want to proceed on sone settled | egal prem ses. The

provi sions of Sections 12 & 13 were construed in the |light of the scheme of

Act of 1950 by this Court in the case of I ndra Kumar Karnani vs. Atu

Chandra Patitundi [1965 (3) SCR 329]. This Court in the case (supra)

hel d that consent of landlord is not required for creating sub-tenancy by the
tenant of the first degree. Consent of |andlord, however, is held to be
necessary where the sub-tenant defined in the Act as "tenant of the second

degree," creates a sub-tenancy. In the case of creation of sub-tenancy by
the "tenant of the first degree," the sub-tenant, even on term nation of
tenancy of the "tenant of the first degree," beconmes direct tenant under the

 andl ord and is thus protected, nmeaning thereby that he can be evicted only
on proof of any of the grounds under the provisions of Section 12 of Act of
1950.

For better appreciation of this case in the case of Indra Kunar
Karnani, (supra) we would better reproduce the relevant part of the
j udgrent :

Page 332 of the book red marked

In the present case, the firmwth totally new partners excluding the
erstwhile sole proprietor is claimng status of a subtenant and on ternination
of tenancy of the direct tenant under the Act of 1950 it is on the above
ground that the execution of conprom se decree is being resisted.

Wal dorf Restaurant is nmerely a trade nanme. It is not a |egal person

and has no i ndependent existence of the proprietary who initially carried on
business in that trade name in the suit prem ses as sub-tenant and |l ater on
by becom ng partner of the firmin that nane. The present firm conprising
totally new partners has not disputed the fact that on 1.7.1953 the tenant
(Al'l enberry & Co.) had sub-let the suit prem ses to Eng Chick Wng who
obt ai ned the premi ses for running the Wal dorf Restaurant as its sole
proprietor.

On these undisputed facts, the erstwhile sole proprietor of the

Rest aurant, Eng Chick Wong could claimstatus of a direct tenant under the

| andl ord on term nation of tenancy of the original tenant. ~The crucia
guestion, however, before us is whether the present partnership firmin which
the erstwhile proprietor or partner Eng Chick Wong is no |onger a partner can
claimcreation of a valid sub-tenancy in its favour prior to surrender  of
tenancy by Allenberry & Co. As we have seen that the tenancy was

surrendered on 31.8.1953 and as has been held by this Court in the case of
anot her sub-tenant Happy Homes Pvt. Ltd. (supra) after surrender of tenancy
by the tenant, sub-tenant cannot claimstatus of a direct tenant under the Act
of 1950. In the present case we cone to the conclusion that on 1.7.1953 the
firmhad becone a sub-tenant, the present firm (respondent No.1) cannot
claimstatus of a direct tenant under the |andlord and the protection of the
Act of 1950.

Learned counsel appearing for the appellant have placed before us a

chart to show how the partnership of the firmwent on continuously changi ng
with retirenent of partners and entry of new partners. It is not necessary to
go into the various changes in the constitution of the firmby name Wl dorf
Restaurant. The fact, however, is not disputed that when the firmwas first
regi stered on 1.3.1954, the partnership conprised Eng Chick Wng as the
erstwhile sole proprietor of the business with two other partners joining him
viz. Hsi Wen Wong and Wi Li Shih. Sonetine in the year 1958, the two

above named partners retired and Eng Chick Wng continued as partner

with a new partner Philip Wng Hui Wi. In the year 1963, again the two
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above- naned partners were joined by three new partners the nention of

whose nanes is not relevant. |n Decenber 1991 Eng Chick Wing ceased to

be a partner and the partnership consisted of only three other partners in the
present partnership firm There are only three new partners Hsi Wn Wng,
Mat a Prasad Pandey and Charl es Mantosh. The appellant in the courts bel ow
sought di scovery of all partnership agreements and rel evant facts regarding
constitution and re-constitution as also registration of the firmin the nanme of
Wal dorf Restaurant. The firmfornmally by its reply refused to supply copi es of
partnership agreenment and relevant information. It took a plea that it was
their internal affair and plaintiff can have no concern with it. Were the
tenanted prem ses were sub-let to the sole proprietary of a business concern
should later on with other two individually constituted partnership firm the
tenanted prem ses held by himin sole proprietorship would becone a
partnership property or not woul d depend upon the terns of the partnership
agreement. The burden to prove that the suit prem ses which were sub-1I et

to the proprietor on his formng a partnership firmbecame property of the
firmwas squarely on the firmwhich is contesting the execution proceedi ngs.
The firmhas deliberately w thheld fromdi scl osure the agreenent of
partnership enteredinto fromtinme to tinme showing the nature of partnership
During the tine when the proprietor was the partner and after it when he
ceased to be its partner, there is no evidence to prove that the tenanted

prem ses on which the sole proprietor Eng Chick Wng was the sub-tenant in

the year 1953 became the asset or proprietary of the firm The claimof the
firmcould have been ascertained only if the partnership agreenent would

have been produced /in support of claimof the firm

Under Section 14 of the Partnership Act 1932, property exclusively

bel onging to a person, in the presence of an agreenment to the contrary, does
not, on the person entering into partnership with others, becane a property
of the partnership nmerely because it is used for the business of the
partnership. Such property will become property of the partnership only if
there is an agreenment - express or inplied- that the property was, under the
agreement of the partnership, to be treated as the property of the
part ner shi p.

The reasoni ng adopted by the Division Bench is erroneous that sub-

tenancy was created both for the proprietary and the partnership because the
trade name for the business continued to be the same i.e. Waldorf

Restaurant. The sanme reasoni ng has been supported by | earned counsel for
appearing for the firm which obviously-is misconceived in |aw as we have
stated above. Waldorf Restaurant as such is nerely a trade nane and is not

| egal entity independent of its proprietor when it was carrying on in that
nane as proprietary concern and a partnership firmwhen it cane into

exi stence. Prior to surrender of tenancy by Allenberry & Co. the firm had not
cone into existence and only sub-tenancy was created in favour of Eng Chick
Wng as the sole proprietor. |In the absence of the partnership agreenent to
which the proprietor was a party it is not ascertainabl e whether tenanted
prem ses were assets brought into the business of the firmby the erstwhile
sol e proprietor. The Division Bench was al so wong in assuning that there
coul d have been a sub-letting by the sole proprietor to the partnership firm
and even in that case the firmw ||l have status of “a sub-tenant and protection
under the act of 1950. W have already noted above that under the Act of

1950 only the "tenant of the second degree" who is inducted by the ’tenant of
the first degree"” can claimprotection as direct tenant under the landlord. A
sub-tenant of a "tenant of the second degree" does not have any such status

or protection under the Act of 1950. There is no evidence and it is also case
of none of the parties that the erstwhile proprietor had sub-let the prem ses
to the present firm the provisions of Act of 1950 do not permit creation of
sub-tenancy by a sub-tenant or in other words "tenant of the second

degree. ™

In the aforesaid situation if at all, any claimfor status of direct

tenant and protection under Act of 1950 coul d have been clained, it would

have been only by Eng Chick Whng as the sole proprietor of the business
concern. In any case, after Eng Chick Wng has wal ked out of the tenanted
prem ses and left India, the present partners of the firmw th whom
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possessi on of the business prem ses was |eft have no right to resist their

di spossessi on under the decree obtained against the tenant . Along with the
tenant, the sub-tenant, if he is no longer in possession the other occupants in
possessi on through them have al so to vacate and can have no senbl ance in

the right, interest or title to resist execution of the decree.

Lear ned counsel appearing for the firmargued that \Wal doft

Rest aurant has been admitted in the pleadings of the appellant in the courts
bel ow to be in occupation of the | eased prem ses before the surrender of
original |lease by the original tenant Allenberry & Co. W have already
negatived that argument on the ground that WAl doft Restaurant as such is

not a |l egal person. The proprietor who initially was running the Restaurant
| ater on becane a partner of the firmbut in accordance with Section 14 of
the Partnership Act, it is only by agreement with other partners that he can
nake the | eased prenises as the property of partnership. |In any case, such
an agreement could not change relationship inter se between the |andlord

and tenant and woul'd not be binding on the landlord. See the follow ng
observations in paragraphs 13-14 of the decision of this Court in the case of
Arjun Kanoji Tankar vs. Santaram Kanoji Tankar [ 1969(3) SCC 555]

Pages 560-561 of SCC red marked to be quoted

W have al so taken note of the fact that the Division Bench of the

H gh Court has wongly assumed creation of sub-tenancy by the proprietor in
favour of the partnership firmwhen he hinsel f becanme one of the partners.
Whet her it was a case of sub-letting or not would al so depend upon the terns
of the partnership, which were withheld by the court. Mere carrying on a
partnership business as partner in the leased prem ses does not per se
amount to sub-letting unless he wi thdraws control on the | eased prenises

and surrenders his individual tenancy rights in favour of the partnership firm
See hel per G rdharbhai vs. Saiyed Mohd. M rasaheb Kadri [AIR 1987 SC

1782] particularly the following observations in paragraphs 5 & 19 at pages
1784 and 1790:

Quot e

Two additional grounds urged on behalf of the firm now survive for

decision. It is enphatically argued that in the pleadings of the appell ant
before the high court in earlier litigation, there is adm ssion that Wl dorf
Restaurant entered the | eased prem ses as sub-tenant. It is argued that this

adm ssion is binding on the appellant. W have been taken through rel evant

parts of the pleadings. It is true that at several placed in the pleadings there

is mention of alleged unlawful entry of WAl dorf Restaurant in the |eased
prem ses. As we have found above, Wil dorf Restaurant was being run in the
| eased prem ses firstly, as sole proprietary concern in-the year 1953 and
subsequently as a partnership concern on surrender of tenancy from 1954,

We have al so held that Wal dorf Restaurant is nerely a trade nane

and is not a legal entity. The legal entity or the 1egal persons are the
proprietor of the partnership firm Mere statenment in the pleadings of the
appel ants in the course of litigation that use of the | eased prem ses by

Wal dorf Restaurant was a wongful entry cannot be an adm ssion of the fact
that the firmcane into possession of the prenises prior to the surrender of
the | ease by the tenant. There can al so be no adnission on a gquestion of |aw
whi ch can be held to be binding on the appellant.

One additional ground urged is that the conprom se decree inits

terns is not executabl e because the tenant who entered into conpronise on

the date of signing of the conprom se deed had vacated the premises. On a

cl oser scrutiny of the terns of conpronise which resulted in passing of the
conprom se decree, we do not find any nerit in the subnission that the

decree is not executable against the sub-tenant. W have traced the history
of the litigation. The tenant surrendered the | ease with effect from
31.8.1953 by a notice but failed to vacate it on the due date. Landlord was
therefore required to file a suit against the tenant on the basis of the notice
on surrender of tenancy. During pendency of the suit the tenant entered into
a conpromise and in terns thereof vacated the | eased prem ses. As agai nst
the sub-tenants, which he had inducted during subsistence of tenancy, it
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granted landlord liberty to take necessary |legal steps for their eviction. The
| andl ord thereafter instituted independent suit for eviction of the sub-tenants.
In that suit, the Court held that the renedy of the landlord to resort to the
renmedy of execution of the conprom se decree, the firmas sub-tenant, also

filed the counter suit seeking declaration on status under Act of 1950 and
protection thereunder. 1In the counter suit of the sub-tenant also the Court
took the sane view that the rights and objections of the parties can be
litigated only in execution proceedings. The decision rendered in the counter
suit of the sub-tenant i.e. the firmwas brought to this Court in special |eave
petition but it was withdrawmn. The decision rendered in the counter suit as

al so the decision rendered in the suit filed by the | andl ord agai nst the sub-
tenant have attained finality. It is only after the landlord did not succeed in
obtaining eviction decree in the suit filed by it that it nmoved an application for
execution of the conprom se decree. The terns of the conpronise decree to

the extent it reserved right to the landlord to take necessary |legal steps to
evict the sub-tenants is an executable decree, it cannot therefore be urged

by the firmthat the conprom se decree on its terns is not executable.

As a resul't of the discussion aforesaid, we have cone to the

conclusion that after the tenant Allenberry & Co. surrendered the tenancy
and Eng Chick Wng as the sole proprietor of the proprietary concern Wl dorf
Rest aurant who was sub-let into the prem ses prior to the surrender of
tenancy had al ready vacated the premnmises and left India, the present firm
and its partners w th whomthe possession of the | eased prem ses were |eft
have to vacate the prem ses on extingui shnent of the rights of the tenants
and the sub-tenants the inpugned judgnent of the Division Bench thus
deserves to be set aside and that of the | earned Single Judge is restored.

Consequently, we al llow these appeals and set aside the inpugned

j udgrment dated 4.8.2000 of the Division Bench of the Hi gh Court of Calcutta
and restore that of the learned Single Judge dated 20.4.2000. Since
respondent No. 1 has dragged on the litigation for such a |ong period, the
appel l ant woul d al so be entitled to full costs incurred in courts below and in
this Court. The counsel fee shall be allowed as per rules.




