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HEADNOTE

The dispute between the respondent conpany and its workmen
was voluntarily referred to arbitration by their agreenment
dated Decenber 3, 1959, under s. 10A of the Industria
Di sputes Act, 1947. Section 10A(2) prescribed the form of
agreement which required that the parties should state that
they had agreed to refer the subsisting industrial dispute
to the arbitration of the persons to be named in the form
Section 18(2) provided that the arbitration award shall be
binding on the parties to the agreenent. The arbitrator
named by the parties entered. upon the reference on Decenber
14, 1959, and pronounced his award on April 8, 1960. The
appel l ants seeking to challenge the validity of the ‘award
applied for and obtained special |leave to appeal to the
Suprenme Court agai nst the decision of the arbitrator. The
respondent pl eaded that the appeal was not conpetent because
the arbitrator was not a tribunal under Art. 136 of the
Constitution of India.

Hel d, that the decision of an arbitrator to whom industria
di sputes are voluntarily referred under s. 10A of the Indus-
trial Disputes Act, 1947, is quasi-judicial in character and
amounts to a determ nation or order under Art. 136(1) of the
Constitution of India, but the arbitrator is not a tribuna
within the meaning of that Article because the State has not
invested himwith its inherent judicial power and the power
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of adjudication which he exercises is derived by him from
the agreenment of the parties. Consequently, an appea

agai nst the decision of an arbitrator under s. 10A of the
Act does not lie under Art. 136 of the Constitution

626

Bharat Bank Ltd., Delhi v. Enployees of the Bharat Bank
Ltd., Delhi, [1950] S.C. R 459, Province of Bonbay v.
Kusal das S. Advani & Gthers, [ 1 950] S. C R 621 and Durga
Shankar Mehta v. Thakur Raghuraj Singh, [1955] 1 S. C R
267, relied on.

Semble, Art. 226 of the Constitution of India under which a
wit of certiorari can be issued in an appropriate case is
wi der than Art. 136 because the power conferred on the High
Court to issue, certain wits is not conditioned or linmted
by the requirenent that the said wits can be issued only
agai nst the orders of courts or tribunals.

JUDGMVENT:

CIVIL APPELLANTS JURI SDI CTION .~ Civil Appeals Nos. 182 and
183 of 1962.

Appeal by special |leave fromthe Award dated April 8, 1960,
of the Arbitrator, Bomnbay.

Cvil Appeal No. 204 of 1962.

Appeal by special leave fromthe Award dated August 27
1961, of the Arbitrator, Coinbatore.

K. T. Sule and K. 'R Choudhri, for-the appellants (in C.
A. Nos. 182 and 1 83 of 1962).

C. K. Daphtary, Solicitor-General of India, S. K Bose
and Sardar Bahadur, for the respondent (in C A Nos. 182
and 183 of 1962).

G B. Pai, J.B. Dadachanji, O C.- Mathur and ' Ravinder
Narain, for the appellant (in C A No. 204 of 1962).

A S. R Chari, M K Ramanurthi, R K Grg, D. P
Singh and S. C. Agarwal a, for the respondents (in C./ A No.
204 of 1962).

1962. Cctober 1. 8. The judgnment of the Court was delivered
by

GAJENDRAGADI KAR, J.-These three appeal s have been placed for
hearing together because the respective respondents in the
said appeals have raised the sanme prelimnary objection
against their conpetence. Cvil Appeals Nos. 182 and
183/ 1962 have
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been filed against the award pronounced by M. D.V. Was on
April 8, 1960, in a dispute between the appellants, the

Engi neeri ng Mazdoor Sabha & another, and the respondent. The
H nd Cycles Limted, Bonbay. This dispute was voluntarily
referred to M. VWyas under s. 10A of the Industrial D sputes
Act, 1947 (No. 14 of 1947) (hereinafter called the Act), by
the parties by their agreenment of Decenber 3, 1959. The
Arbitrator entered upon the reference on Decenber 14, 1959,
and pronounced his award on April 8, 1960. By their
appeal s, the appellants have challenged the validity and the
propriety of the said award on several grounds and the
appeal s have been brought to this Court by special |Ieave.
The respondent contends that the arbitrator whose award is
challenged was not a Tribunal wunder Art. 136 of the
Constitution and so, an appeal by special I|eave is not
conpet ent .

Cvil Appeal No. 204/1962 has been filed by the appellant,
the Angl o-Anerican Direct Tea Trading Co. Ltd., against the
respondents, its worknmen, and by its appeal, the appellant
seeks to challenge the validity and the correctness of the
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award pronounced by Dr. T. V. Sivanandamto whomthe dispute
bet ween the parties was voluntarily referred under s. 10A of
the Act. The award was pronounced on August 27, 1961, and
by special |eave the appellant has come to this Court. The
respondents urge that the appeal is inconpetent because the
arbitrator is not a Tribunal wunder Art. 136 of the
Constitution. That is how the question which arises for our
decision on these prelimnary objections is whether an
arbitrator to whomparties have voluntarily referred their
di sputes for arbitration is a Tribunal under Art. 136.
Article 136(1) provides that notw thstanding anything in
this Chapter, the Supreme Court may., in its discretion
grant special leave to appeal from,any judgnent, decree,
determ nation, sentence or

628
order in any cause or matter passed or nmade by any court or
tribunal in the territory of India. Sub-article (2)

excludes from the scope of sub-Art. (1) any judgnent,
det erm nati on,” sentence or order passed or nmade by any court
or tribunal constituted by or under any lawrelating to the
Armed Forces. It is clear that Art. 136(1) confers very
wi de powers on this Court and as such, its provisions have
to be liberally construed. ~The constitution-nakers thought
it necessary to clothe this Court with very wide powers to
deal with all orders and adjudications made by Courts and
Tribunals in the territory of India in order to ensure fair
admi ni stration of justice in this - country. It is
significant that whereas Arts. 133(1) and 134 (1) provide
for appeals to this Court against  judgments, - decrees or

final orders passed by the High Courts, no such limtation
is prescribed by Art. 136(1). Al Courts and all  Tribunals
in the territory of India except those in cl. (2) are

subject to the appellate jurisdiction of this Court under
Art. 136(1) It is also clear that” whereas the appellate
jurisdiction of this Court under Arts. 133(1) and 134(1) can
be i nvoked only against final orders, no such limtation is
imposed by Art. 136(1). In other words, the appellate
jurisdiction of this Court under this latter provision can
be exercised even against an interlocutory  order or
deci sion. Causes or matters covered by Art. 136(1) are al
causes and matters that are brought for adjudication before
Courts or Tribunals. The sweep of this provision is thus
very wde. It is true that in exercising its powers  under
this Article, this Court in its discretion refuses to
entertain applications for special |eave where it appears to
the Court that interference with the orders sought” to be
appeal ed against may not be necessary in the interest of
justice. But the limtations thus introduced, in practice,
are the Ilimtations inposed by the Court itself in its
di scretion. They are not prescribed by Art. 136(1).

For invoking Art. 136(1), two condition nust be satisfied.
The proposed appeal must be from any

629
j udgrment, decree, determ nation, sentence or order, that is
to say, it must not be against a purely executive  or
adm nistrative order. |If the determ nation or order giving
rise to the appeal is a judicial or quasi -judicia
deternmination or order, the first condition is satisfied.
The second condition inposed by the Article is that the said
determ nati on or order must have been nade or passed by any
Court or Tribunal in the territory of India. These
conditions, therefore, require that the act conplained
agai nst must have the character of a judicial or quasi-judi-
cial act and the authority whose act is conplained against
must be a Court or a Tribunal. Unless both the conditions
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are satisfied, Art. 136 (1) cannot be invoked.

The distinction between purely admnistrative or executive
acts and judicial or quasi-judicial acts has been consi dered
by this Court on several occasions. |In the case of Province
of Bombay v. Kusal das s. Advani, (1) Mhajan, J., observed
that the question whether an act is a judicial or a quasi-
judicial one or a purely executive act depends on the terns
of the particular rule and the nature, scope and effect of
the particular power in exercise of which the act nmay be
done and would, therefore, depend on the facts and
ci rcunmst ances of each case. Courts of law established by
the State decide cases brought before them judicially and
the decisions thus recorded by themfall obviously under the
category of judicial decisions. Administrative or executive
bodi es, on the other hand, are often called upon to reach
decisions in several matters.in a purely adninistrative or
executive mariner and these decisions fall clearly under the
cat egory of administrative or executive orders. Even judges
have, 'in certain matters, to act. administratively, while
adm ni strative or executive authorities may have to act
quasi -judicially in dealing with sone matters entrusted to
their jurisdiction. Were an authority is required to act
judicially either

(1) [1950] S. C R 621

630

by an express provision of the statute under which it acts
or by necessary inplication of the said statute, the
deci sions of such'an authority generally anbunt to quasi-
judicial decisions. Wiere, however, the executive or
adm ni strative bodies are not required to act judicially and
are conpetent to deal wth issues referred to t hem
adm nistratively, their conclusions cannot be treated as
quasi -j udi cial concl usi ons. No doubt, even while " acting
adnministratively, the authorities nmust act bonafide; but
that is different fromsaying that they nmust act judicially.
Bearing in mnd this broad distinction between acts or
orders which are judicial or quasi-judicial on the one hand
and administrative or executive acts on the other, ‘there is
no difficulty in holding that the decisions of t he
arbitrators to whomindustrial disputes are voluntarily

referred under s. 10A of the Act are quasi~ judicia
deci sions and they anobunt to a determ nation or order under
Art. 136 (1). This position is not seriously disputed

before wus. What is in dispute between the parties is not
the character of the decisions against which the appeals
have been filed, but it is the character of the authority
whi ch decided the disputes. The respondents. contend that
the arbitrators whose awards are challenged, are not
Tri bunal s, whereas the appellants contend that they are.

Article 136(1) refers to a Tribunal in contradistinction to
a Court. The expression "a Court" in the technical sense is
a Tribunal constituted by the State as a part of ordinary
hi erarchy of courts which are invested with the State's
i nherent judicial powers. The Tribunal as distinguished
from the Court, exercises judicial powers and decides
matters brought before it judicially or quasi judicially,
but it does not constitute a court in the technical sense.
The Tribunal, according to the dictionary neaning, is a seat
of justice; and in the discharge of its functions, it shares

some of the characteristics of the court. A donestic
Tri bunal appointed in departnental proceedings, for

631
instance, or instituted by an industrial enployer cannot
claim to be a Tribunal under Art. 136(1). Purely

adm nistrative Tribunals are also outside the scope of the
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said Article. The Tribunals which are contenplated by Art.
136(1) are clothed with sone of the powers of the courts.
They can conpel witnesses to appear, they can administer
oat h, they are required to follow certain rules of
procedure; the proceedings before them are required to
conply with rules of natural justice, they nmay not be bound
by the strict and technical rules of evidence, but,
nevert hel ess, they nust decide on evidence adduced before
them they nay not be bound by other technical rules of |aw,
but their decisions must, neverthel ess, be consistent wth
the general principles of law. In other words, they have to
act judicially and reach their decisions in an objective
manner and they cannot proceed purely admnistratively or
base their concl usions on subjective tests or inclinations.
The procedural rules which regulate the proceedings before
the Tribunals and the powers conferred on them in dealing
with matters brought before them are sonetimes described as
the "trappings of a court’ and in determining the question
as to whether a particular body or authority is a Tribuna
or not, ' sonetimes a rough-and ready test is applied by
enqui ri ng-whether the sai d body or authority is clothed with
the trappi ngs of a court-

In Shell Conpany of Australia, Ltd. v. Federal COWM ssioner
of Taxation (1), the Privy Council had to consider whether
the Board of Review created by s. 41 of the (Federal) I|ncone
Tax Assessnent Act, 1922-25, to review the decisions of the
Comm ssioner of Taxation, was a court exercising the
judicial power of the Commonweal th within. the neaning of s.
71 of the Constitution of Australia; and it was held that it
was not a court but was an admnistrative _tribunal. Lord
Sankey, L. C., examned the relevant provisions of the
statute which created the said Board and canme to the
concl usion that the Board appeared to be in

(1) [1931] A C 275.

the nature of adm nistrative nachinery to which the taxpayer
can resort at his option in order to have his contentions
reconsi dered. He then added that (an administrative tribuna
may Act judicially, but still —remain an admnistrative
tribunal as distinguished froma Court, strictly  so-called.
Mere externals do not nmake a direction to an —administrative
officer by an ad hoc tribunal an exercise by a  court of
judicial power (pp. 297-298). It is in this connection-that
Lord Sankey observed that the authorities are clear to show
that there are tribunals with many of the trappings of a
Court which, nevertheless, are not Courts. in the _strict
sense of exercising judicial power. In that connection, His
Lordshi p enunerated some negative propositions. He observed
that a Tribunal does not become a Court because it gives a
final decision, or because it hears wi tnesses on oath, or
because two or nore contending parties appear before it
between whom it has to decide,. or because “it  gives
deci sions which affect the rights of subjects, or because
there is an appeal to a Court, or because it is a body to
which a matter is referred by another body (pp. 296-297).
These negative propositions indicate that the features to
which they refer may constitute the trappings of a Court;
but the presence of the said trappings does not necessarily
make the Tribunal a Court. It is in this context that the
pi cturesque phrase ’'the trappings of a Court’ came to be
used by the Privy Council

This question was considered by this Court in The Bharat
Bank Ltd., Delhi v. Enployees of the Bharat Bank Ltd.,
Del hi. (1) This decision is apposite for our purpose because
the question which came to be determined was in regard to
the character of the Industrial Tribunals constituted under
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the Act. The majority decision of this Court was that the
functions and duties of the Industrial Tribunal are very
much |i ke those of a body discharging judicial functions and
so, though the Tribunal is not a Court,

(1) [1950] S. C R 459,

633

it is nevertheless a Tribunal for the purposes of Art. 136.
In other words, the majority decision which, in a sense, was
epoch naking, held that the appellate jurisdiction of this
Court under Art. 136 can be invoked in proper cases against
awards and other orders nade by Industrial Tribunals under
the Act. In discussing the question as to character of the
I ndustrial Tribunal functioning under the Act, Mhajan, J.,
observed that the condition precedent for bringing a
tribunal within the anbit of Art. 136, is that it should be
constituted by the State; and he added that a Tribunal would
be outside the ambit of Art. 136 if it is not invested wth
any part  of the judicial functions of the State but
di scharges purely admnistrative or executive duties. In
the opinionof the |earned judge, Tribunals which are found
i nvested with certain functions of a Court of justice and
have sone of its trappings also would fall within the anbit
of Art. 136 and woul d be Subject to the appellate control of
this Court whenever it is found necessary to exercise that
control in the interests of justice. It would thus be
noticed that apart fromthe i nportance of the trappings of a
Court, the basic and essential condition which nakes an
authority or a body 'a tribunal under Art. 136, is that it
should be constituted by the State and should 'be invested
with the State’'s inherent judicial power. Sincethis test
was satisfied by the Industrial Tribunals under ‘the Act,
according to the majority decision, it was held ‘that the
awards nmmde by the Industrial Tribunals are subject to the
appel l ate jurisdiction of this Court under Art. 136.

In Durga Shankar Mehta v. Thakur ~Raghuraj Singh (1),
Mukherjea, J., who delivered the unani nous opinion  of the
Court observed that it was well 'settled by the /‘mpjority
decision of this Court in the case of Bharat Bank 'Ltd. (2)
that the expression "Tribunal" as used in Art. 136 does not
mean the sane thing as "Court" but. includes, wthin its
ambit, all adjudicating bodies,

(1) [1955] 1 S.C.R 267.
(2) [1950] S.C.R 459.
634
provided they are constituted by the State and are invested
with judicial as distinguished frompurely adm nistrative or
executive functions. Thus, there can be no doubt that the
test which has to be applied in determ ning the character of
an adjudicating body is whether the said body has / been
invested by the State with its inherent judicial ~power’.
This test inplies that the ad indicating body should be
constituted by the State and should be invested with the
State’s judicial power which it is authorised to exercise.
The same principle has been reiterated in Harinagar Sugar
MIlls Ltd. v. Shyam Sunder Jhunj hunwal a (1).
It is now necessary to exanine the schene of the relevant
provi sions of the Act bearing on the voluntary reference to
the arbitrator, the powers of the said arbitrator and the
procedure which he is required to follow. Section 16A under
which voluntary reference has been made in both the cases
was added to the Act by Act 36 of 1956. It reads as under
"10A. (1) Where any industrial dispute exists
or is apprehended and the enployer and the
wor kimen agree to refer the di spute to
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arbitration, they may, at any tinme before the
di spute has been referred under section 10 to
a Labour Court or Tribunal or Nat i ona
Tribunal, by a witten agreenment, refer the
di spute to arbitration and the reference shal
be to such person or persons (including the
presi di ng officer of a Labour Court or
Tri bunal or Nat i onal Tri bunal) as an
arbitrator or Arbitrators as may be specified
in the arbitration agreenent.
(2) An arbitration agreenment referred to in
sub-section (1) shall be in such form and
shal | be signed by the parties thereto in such
nmanner as nmay be prescri bed,

(1) [1962] 2 S.C R 339

635

(3) A copy of- the arbitration agreenent

shal | be forwarded to the appropriate
Governnment and the conciliation officer and
the appropriate Government shall, wi thin

fourteen days fromthe date of the receipt of
such copy, publish the same in the officia
Gazette:
(4) The arbitrator or “arbitrators shal
investigate the dispute and submt to the
appropriate GCovernnment the arbitration award
si gned by the arbitrator or al | t he
arbitrators, as the case nay be
(5) Nothing in -the arbitration Act, 1940
shal | apply to ~arbitrations under this
section."
Consequent upon the addition of this section,  severa
changes were nade in the other provisions of the Act.
Section 2 (b) which defines an award was anended ' by the
addition of the words "it includes an arbitration award made
under section 10A". |In other words, as a result of the
amendnent of the definition of the word "award", an
arbitration award has now beconme an award for the  purposes
of the Act. The inclusion of the arbitration award ‘within
the nmeaning of s. 2 (b) has led to the application of
sections 17, 17A, 18(2), 19 (3), 21, 29, 30, 33C and 36A to
the arbitration award. Under s. 17 (2), —an arbitration
award when published under s. 17 (1), shall be final and
shall not be called in question by any Court in any manner
what soever. Section 17A provides that ~the ~arbitration
agreement shall become enforceable on the expiry of" thirty
days from the date of its publication 1 under s 17, and

under s. 18(2), it is binding on the parties to. the
agreenment who referred the dispute to arbitration; under s.
19(3), it shall. subject to the provisions of s, 19,7 remain

in operation for a period of one year provided “that the
appropriate GCovernment may reduce the said period and- fix
such
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other period as it thinks fit; provided further that the
said period nay also be extended as prescribed under the
said proviso. The other sub-sections of s. 19 would also
apply to the arbitration award. Section 21 which requires
certain matters to be kept confidential is applicable and so
section 30 which provides for a penal ty for the

contravention of s. 21, also applies. Section 29 which
provi des for penalty for breach of an award can 'be invoked
in respect of an arbitration award. Section 33C which

provi des for a speedy remedy for the recovery of noney from
an enmployer is applicable; and s. 36A can also be invoked
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for the interpretation of any provision of the arbitration
award. |In other words, since an arbitration award has been
included in the definition of the word ’'Award these
consequenti al changes have nade the respective provisions of
the Act applicable to an arbitration award.

On the other hand, there are certain provisions which do not
apply to an arbitration award. Sections 23 & 24 which
prohibit strikes and |ock-outs, are inapplicable to the
proceedi ngs before the arbitrator to whoma reference is
made under s. 10A, and that shows that the Act has treated
the arbitration award and the prior proceedings in relation
to it as standing on a different basis froman award and the
prior proceedi ngs before the Industrial Tribunals or Labour
Courts. Section 20, which deals with the comencenent and
concl usi on of proceedings,, provides, inter alia, by sub-s.
(3) that proceedings before an arbitrator under s. 10A shal
be deemed to have comenced on the date of the reference of

the dispute for arbitration and such proceedings shall be
deenmed t o have concluded on the date on which the award be-
conmes enforceable under s. 17A. 1t would be noticed that

just as -in the case of proceedings before the Industria
Tri bunal comrencenent of the Proceedings is marked by the
ref erence under s. 10, ~so the comencenent of t he
proceedi ngs before the arbitrator
637

is marked by the reference nade by the parties thenselves,
and that nmeans the commencenent of the proceedings takes
pl ace even before the appropriate Government has entered on
the scene and has taken any action in pursuance of the
provi sions of s. 10A.

Rul es have been franmed by the Central Governnent and sone of

the State Governnents under s. 38(2) (aa). and These
rul es make provisions for the formof arbitration agreenent,
the place and tine of hearing, the power of t he

arbitrator to take evidence, the manner in which the sumons
shoul d be served, the powers of the-arbitrator to proceed ex
parte, if necessary, and the power to correct mistakes in
the award and such other matters.  Some of these Rules (as
for instance, Central Rules 7, 8, 13, 15, 16 &1S to 28)
seem to nake a distinction between an-arbitrator and the-
ot her authorities under the Act, whereas the Rules franed by
sone of the States (for instance the rules, framed by the
Madras State 31; 37, 38, 39, 40, 41 & 42) seemto treat the
arbitrator on the sane basis as the other appropriate
authorities wunder the Act. That, shortly stated, is the
position of the relevant provisions of the statute and the

Rul es franed thereunder. It isin the light of these
provisions that we nust now consider the character of. the
arbitrator who enters upon arbitration proceedings as-, a
result of the reference nade to hi munder s. 10A

The | earned Solicitor-General contents that such an

arbitrator is no nore and no better than a private
arbitrator, to whoma reference can be made by the parties
under an arbitration agreenment as defined by the
Arbitration Act, 1940 (No. X of 1940). He argues that such
an arbitrator has to act judicially, has to followa, fair
procedure, take evidence, hear the parties and cone to his
conclusion in the light of the evidence adduced before him
and that is all that the arbitrator to whom reference is
made under s. 10A does. i 'It may be that the arbitration
award is treated as an award for certain purposes

638

under the Act; but the position, in law, still remains that
it is an award nade by an arbitrator appointed by the
parties. Just as an award nmade by a private arbitrator




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 14

beconmes a decree subject to the provisions of ss. 15, 16, 17
and 30 of the Arbitration Act, and thus binds the parties,
so does an award of the arbitrator under s. 10A becone
bi nding on the parties by virtue of the relevant provisions
of the Act. Against an award nade by a private arbitrator,
no wit can issue under Art. 226; much |less can an appea
lie wunder Art. 136. The position with regard to the award
nmade by an arbitrator under s. 10Ais no different. In
support of this argunment, he has relied on the decision in
R V. Disputes Committee of the National Joint Council for
the Craft Dental Technicians(l). On a notion for an order
of certiorari to quash an order nade by the D sputes Com
mttee, Lord Goddard, C  J., held that the Court has no
power to direct the issue of orders of «certiorari or of
Prohibition addressed “to an arbitrator directing that a
deci sion by himshould be quashed or that he be prohibited
fromproceeding in-an arbitratioon, unless he is acting under
powers conferred by statute. "There is no instance of which
I  know in the books", observed Lord Goddard, "'where
certiorari or prohibition has gone to any arbitrator, except
a statutory -arbitrator, and a statutory arbitrator is a
person to whom by statute, the parties nust resort." The
Solicitor-General suggests that though sone powers have been
conferred on the ~arbitrator appointed under s. 10A, he
cannot be treated asa statutory arbitrator, because the
parties are not conpelled to go to any person naned as such
by the statute. @ The arbitrator is an arbitrator of the
parties’ choice and so, he cannot be treated as a statutory
arbitrator.
On the other hand, M. Pai has urged that it would be
unreasonable to treat the present arbitrator as ~a private
arbitrator, because s. 10A gives statutory recognition to
the appointnent of the arbitrator and
(1) [1953] 1 All. E R 327.

639
the consequential changes made in the Act and the statutory
rules framed thereunder clearly show that he has been
clothed with quasi-judicial powers and his proceedings are
regulated by rules of procedure. Therefore, it" would be
appropriate to treat himas a statutory arbitrator ~and as
such, a writ of certiorari would |lie against his decision
under Art. 226. In support of this argunment, M. Pai ~ has
referred us to the decision of the court of Appeal .in The
King v. Electricity Comm ssioners Ex-parte London Electri-
city Joint Cormmittee Co. (1920) Ltd.(1) In-that, case, the
schene franed by the El ectricity Comm ssioners established
by s. 1 of the Eectricity (Supply) Act, 1919, was
challenged and it was held that the inmpugned '@ scherme. was
ultra vires, and so, a wit of prohibition was -issued
prohibiting the Comm ssioners from proceeding with the
further consideration of the schene. Dealing ‘with the
guestion as to whether a wit can issue against a body Iike
the Electricity Conmm ssioners constituted under the  Act,
Lord Atkin referred to the genesis and the history of the
wits of prohibition and certiorari and held ’'that the
operation of the wits has extended to control the proceed-
ings of bodies which do not claimto be, and would not be
recognised as, Courts of justice. Werever any body of
persons having legal authority to determ ne guesti ons
affecting the rights of subjects, and having the duty to act
judicially, act in excess of their legal authority they are
subject to the controlling jurisdiction of the King’s Bench
Di vision exercised in these wits (p. 205). Then Lord Atkin
referred to a |large nunber of previous decisions in which
wits had been issued against di fferent authorities
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statutorily entrusted wth the discharge of di fferent
duti es. To the sane effect is the decision in the case of
R V. Northunberl and Conpensation ' Appeal Tribunal Ex-parte
Shaw, (2) "de also Halsbury's Laws of England 3rd Edn.
Vol .. 2, p.,62, and Vol. I1l, p. 122.

(1) [1924] 1 K B.D. 171, (2) [1951] 1 AIl. E R 268.

The argurent, therefore, is that against an award Pronounced
by an arbitrator appointed under s. 10A a wit of
certiorari would lie under Art. 226, and so, the arbitrator
should be deened to be a Tribunal even for the purposes of
Art. 136. In our opinion, this argunent is not well-
f ounded. Art. 226 under which a wit of certiorari can be
issued in an appropriate case, is, in a sense, wder than
Art . 1336, because the power conferred on the H gh Courts
to issue certain wits i's not conditioned or linmted by the
requi rement that the said wits can be issued only against
the orders of Courts or Tribunals. Under Art. 226(1), an
appropriate wit can be issued to any person or authority,.
including in-appropriate cases any Government, wthin the
territories  prescribed. Therefore even if the arbitrator
appoi nt ed-under section 10A is not a Tribunal under Art. 136
in a proper case, a wit may lie against his award under
Art. 226. That is why the argunment that a wit may lie
against an award ‘nade by such an arbitrator does not
materially assist the appellants’ case that the arbitrator
in question is a tribunal under Art. 136.

It may be conceded that having regard to several provisions
contained in the Act and the rules framed thereunder, an
arbitrator appointed under s. 10A cannot be treated to be
exactly simlar to a private arbitrator to whom a dispute
has been referred under an arbitration agreenent under the
Arbitration Act, The arbitrator under s. 10A is clothed with
certain powers, his procedure is regulated by certain. rules
and the award pronounced by him is given by statutory
provisions a certain validity and a binding character for a
specified period. Having regard tothese provisions, it may
per haps be, possible to describe such an arbitrator, as in a
| oose sense, a statutory arbitrator and to that extent, the
argunent of the |earned Solicitor-General nay be rejected.
But fact that the arbitrator under 's. 10A i s not exactly
641

in the sane position as a private arbitrator does not mean
that he is a tribunal under Art. 136. Even if some of the
trappings of a Court are present in his case, he lacks the
basic, the essential and the fundamental requisite in~ that
behal f because he is not invested with the State’'s -inherent
judicial power. As we will presently point out, he is
appoi nted by the parties and the power to decide the dispute
between the parties who appoint himis derived by him from
the agreenment of the, parties and fromno other source., The
fact that his appointnent once nmde by-the parties is
recogni sed by s. 10A and after his appointnment he is clothed
with certain powers and has thus, no doubt, some of the
trappings of a court, does not nean that the power  of
adj udi cation which he is exercising is derived from the
State and so, the main test which this Court has evolved in
det er m ni ng the question about the character of an
adjudicating body is not satisfied. He is not a Tribuna
because the State has not invested him with its inherent
judicial power and the power of adjudication which he
exercises is derived by himfrom the agreement of the
parties. Hi s position, thus, may be said to be higher than
that of a private arbitrator and |lower than that of a
tribunal . A statutory Tribunal is appointed under the
rel evant provisions of a statute which. also compulsorily
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refers to its adjudication certain classified classes of

di sputes. That is the essential feature of what is properly
called statutory adjudication or arbitration. That is why
we think the argument strenuously urged before us by M. Pai
that a wit of certiorari can lie against his award is of no
assistance to the appellants when they contend that such an
arbitrator is a Tribunal under Art. 136.

Realising this difficulty, M. Sule concentrated on the
construction of s. 10A itself and urged that on a fair and
reasonable construction of s. 10A, it should be held that
the arbitrator cannot be distinguished from an Industria
Tribunal and is therefore, a

642
Tri bunal under Art. 136. In the Bharat Bank Ltd. (1) case it
has been held that anIndustrial Tribunal is a tribuna

under Art. 136 and the arbitrator is no nore and no |ess
than an Industrial “Tribunal; and so, the present appeals are
conpetent, says M. Sule.
That takes us to the construction of s. 10A Section 10A
enabl es t'he enpl oyer and the worknen to refer their dispute
to arbitration by a witten agreenent before such a dispute
has been referred to the Labour Court or Tribunal or
National Tribunal wunder s 10. |If an industrial dispute
exists or is apprehended, the appropriate Governnent may
refer it for adjudication under s. 10; but before such a
reference is nmde, it is open to the parties to agree to
refer their dispute to the arbitration of a person of their
choice and if they decide to adopt that course, they have to
reduce their agreenent to witing. ~Wen the parties reduce
their agreement to witing, the reference shall be to such
person as nmay be specified in the arbitration agreenent.
The section is not very happily worded; but ~the essentia
features of its, scheme are not in doubt. ~If a reference
has not been nade under s. 10, the parties can agree to
refer their dispute to the arbitrator of their choice, the
agreenment is followed by witing, the witing specifies the
arbitrator or arbitrators to whomthe reference is to be
nade and the reference shall be nade accordingly  to such
arbitrator or arbitrators. M. Sule contend sand it is no
doubt an ingenious argunment-that the last clause of 's. 10A
means that after the witten agreenent is entered into by
the parties, the reference shall be made to the person naned
by the agreenent but it shall be made by the appropriate
CGover nrent . In other words, the argunent is that if the
parties enter into a witten agreenent as to the person who
shoul d adj udi cate. Upon their disputes, it is the Governnent
that steps in and makes the reference to such nanmed person.
The arbitrator or arbitrators are

(1)[1950] S.C.R 459.
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initially named by the parties by consent; but it is when a
reference is nmade to him or them by the appropriate
CGovernment that the arbitrator or arbitrators is or are
clothed with the authority to adjudicate, and so, it is
urged that the act of reference which is the act of the
appropriate Government nmakes the arbitrator an |Industria
Tribunal and he is thereby invested with the State’'s
i nherent judicial power.
W do not think that the section is capable of this
construction. The |last clause which says that the reference
shall be to such person or persons, granmmtically rmust nean
that after the witten agreenent is entered into specifying
the person or persons, the reference shall be to such person
or persons. W do not think that on the words as they
stand, it is possible to introduce the Government at any
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stage of the operation of s. 10A (1). The said provision
deals with what the parties can do and provides that if the
parties agree and reduce their agreenent to witing, a
reference shall be to the person or persons naned by such
witing. The fact that the parties can agree to refer their
di spute to the Labour Court, Tribunal or National Tribuna

nakes no difference to the construction of the provision

Sub-section (2) prescribes the formof agreement and this
form also supports the sane construction. Thi s form
requires that the parties should state that they have agreed
to refer the subsisting industrial dispute to the arbitra-
tion of the persons to be named in the form Then it is
required that the nmatters in dispute should be specified and
several other details indicated. The formends wth the
statenent that the parties agree that the majority decision
of the arbitrators shall be binding on them This form is
to be signed by the respective parties and to be attested by

two witnesses. In other words, there is no doubt that the
form prescribed by s. 10A (2) is exactly simlar to the
arbitrati'on agreement; it refers to the dispute, it nanmes
the arbitrator and it binds the parties to
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abide by the majority decision of the arbitrators. Thus, it
is clear that what s. 10A contenplates. is carried out by
prescribing an appropriate formunder s. 10A (2).

After the prescribed formis thus duly signed by the parties
and attested, wunder sub-s. (3) a copy of it has to be
forwarded to the appropriate Governnment and the conciliation
of ficer and the appropriate Government has, within fourteen
days fromthe date of the receipt of such copy, to publish
the sanme in the official Gazette. The publication of the
copy is, in a sense, a mnisterial act and the appropriate
Government has no discretion in the matter.” Subsection (4)
provides that the arbitrator shall investigate the | dispute
and submt his award to the appropriate Governnent; and sub-
S. (5) excludes the application of ‘the Arbitration Act to
the arbitrations provided for by(s. 10A. It is thus clear
that when s. 10A(4) provides that the arbitrator  / shal
investigate the dispute; it merely asks the arbitrator to
exercise the powers which have been conferred on him by
agreenment of the parties under s. 10A(1l). There i's no doubt
that the appropriate Governnent plays sone part in these
arbitration proceeding--it publishes the agreenent; it
requires the arbitration award to be submtted toit; then
it publishes the award; and in that sense, some of the
features which characterise the proceedings before the
I ndustrial Tribunal before an award is pronounced and which
characterise the subsequent steps to be taken in respect of
such an award, are common to the proceedings before the
arbitrator and the award that he may nake. But the
simlarity of these features cannot disguise the fact that
the initial and the inherent power to adjudicate wupon the
dispute is derived by the arbitrator from the parties,
agreement, whereas it is derived by the Industrial Tribunal
from the statutory provisions thenselves. In this
connection, the provisions of s. 10(2) nay be taken into
consi deration

645
This clause deals wth a case where the parties to an
i ndustrial dispute apply in the prescribed manner for a
reference of their dispute to an appropriate authority, and

it provides that the appropriate Governnent, if satisfied
that the persons applying represent the najority of each
party, shall make the reference accordingly. In other

words, if the parties agree that a dispute pending between
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them should be referred for adjudication, they nove the
appropriate Government, and the appropriate Government is
bound to mmke the reference accordingly. Unli ke cases
falling under s. 10 (1) where in the absence of an agreenent
between the parties it is in the discretion of t he
appropriate GCovernment to refer or not to refer any
i ndustrial dispute for adjudication, under s. 10(2) if there
is an agreenent between the parties, the appropriate
CGovernment has to refer the dispute for adjudication. But
the significant fact is that the reference has to be nade by
the appropriate Government and not by the parties, whereas
under s. 10A the reference is by the parties to the
arbitrator named by themand it is after the parties have
naned the arbitrator and entered into a witten agreenent in
that behalf that the appropriate Government steps in to
assi st the further proceedings before the naned arbitrator.
Section 18 (2) is also helpful in this matter. It provides
that an arbitration award whi ch has becone enforceabl e shal
be binding onthe parties to the agreenment who referred the
di spute. to  arbitration. It would be noticed that this
provision- _nmentions the parties tothe agreenent as the
parties who have referred the dispute to arbitration and
that indicates that the act of reference is not the act of
the appropriate Government, but the act of the parties them
sel ves.

Section 10A (5) nmay al so be considered in this connection

If' the reference to arbitration under s. 10A (1) had
been nade by the appropriate
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CGovernment then the  Legislature could have easily used
appropriate | anguage in that behalf —assimlating the

arbitrator to the position of an Industrial Tribunal and in
that case, it would not have been necessary to provide that

the Arbitration Act will not apply to ~arbitrations | under
this section. The provisions ofs. 10A (5) suggest t hat
the proceedi ngs contenplated by s. 10A are arbitration

proceedi ngs to which, but for sub-s. (5), the Arbitration
Act woul d have appli ed.

On behalf of the appellants, reliance has been placed on a
recent decision of the Bonbay High Court in the case of the

Air Corporation Enployees’ Union v. D. 17. Was  (1). I'n
that case, the Bombay Hi gh Court has hel d that an arbitrator
functioning under s. 10A is subject to the judicia

superintendence of the High Court under Art. 227 of the
Constitution and., therefore, the H gh Court can entertain
an application for a wit of certiorari in respect ~of the
orders passed by the arbitrator. It was no doubt urged
before the High Court that the arbitrator in question. was
not anenable to the jurisdiction of the H gh Court ~ under
Art. 227 because he was a private and not a statutory
arbitrator; but the Court rejected the said contention and
held that the proceedings before the arbitrator appointed
under s. 10A had all the essential attributes of a statutory
arbitration wunder s. 10 of the Act. Fromthe judgnent, it
does not appear that the question about the construction  of
s. 10A was argued before the High Court or its attention was
drawn to the obvious differences between the provisions of
s. 10A and s. 10. Besides, the attention of the Hi gh Court
was apparently not drawn to the tests laid down by this
Court in dealing with the question as to when an
adjudicating body or authority can be deened to be a
Tribunal under Art. 136. Like Art. 136, Art. 227 also
refers to courts and Tribunals and what we have said about
the character of the arbitrator appointed under s. 10A by
reference to the requirements of Art. 136, may prima facie
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(1) (1961)64 Bom L. R 1
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apply to the requirenents of Art. 227. That, however, is a
matter with which we are not directly concerned in the
present appeal s.

M. Sule nmade a strong plea before us that if the arbitrator
appointed under s. 10A was not treated as a Tribunal, it
woul d | ead to unreasonabl e consequences. He enphasi sed that
the policy of the legislature in enacting section 10A was to
encourage industrial enployers and enployees to avoi d
bitterness by referring their disputes voluntarily to the
arbitrators of their own choice, but this |audable object
woul d be defeated if it is realised by the parties that once
reference is made under s. 10A the proceedings before the
arbitrator are not subject to the scrutiny of this Court
under Art. 136. It is extremely anomal ous, says M. Sule
that parties aggrieved by an award made by such an
arbitrator shoul'd be denied the protection of the relevant
provi sions of the Arbitration Act as well as the protection
of the appellate jurisdiction of this Court under Art. 136.
force in-this connection., It appears that in

enacting section 10A the Legislature probably did not
realise that the position of an arbitrator contenplated
therein would becone anomal ous in view of the fact that he
was not assinmilated to'the status of an Industrial Tribuna
and was taken out’ of the provisions of the I ndi an
Arbitration Act. That, however, Jis a nmatter for the
Legi sl ature to consi der

In the result, the prelimnary objection raised by the
respondents in the appeal s before us must be upheld and the
appeal s dism ssed on the ground that they are  inconpetent
under Article 136. The appellants to pay the costs of the
respondents in C A No. 204 of 1962. No order as to costs
in C A Nos. 182 & 183 of 1962.
Appeal dism ssed,
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There is sone




