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ACT:

Freedom of nmovenent on Hi ghways- Reasonable restraints
during nass agitations-Extent of.

HEADNOTE

In the wake of a threatened Morcha by Akalis which was
to coincide wth the inauguration of the Asian Ganes at
Del hi, sone States apprehended that the NMbrcha m ght
interfere with the holding of the ganes and took neasures to
intercept The- novenent of Akalis to Delhi. On the question
raised by the petitioners that placing  of obstructions on
hi ghways so as to inpede free flowof traffic was per se
unl awf ul
N

HELD: No one is entitled to barricade a hi ghway so as
to prevent nmenbers of the public fromusing it while they
are OD their lawful business in ‘the pursuit of” norma
avocations of I|ife. But the police, —whose duty it is to
enforce law and order in the wake of threatened nmass
agitations which are reasonably likely to |ead to breach of
public peace, are entitled in the discharge of that duty to
i npose reasonable restraints on the physical nmovenent of
menbers of the public to protect public property and to
avoi d needl ess inconvenience to other citizens in their
| awful pursuits. But all such restraints on persona
liberty, if at all, have to be commensurate w th the object
which furnishes their justification. They nust be mninal
and cannot exceed constraints of the particular situation
either in nature or in duration. above all, they cannot he
used as engines of oppression, persecution, harassment or
the like. The sanctity of person and of privacy has to be
maintained at all costs and that cannot ever be violated
under the guise of maintenance of |law and 1 order. The rule
of law requires that no person shall be subjected to harsh,
uncivilized or discrimnatory treatnment even when the
objective is the securing of the paranount exigencies of |aw
and order. [842-F-H 843-A-G
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of 1982. G

(Under Article 32 of the Constitution of India)

Hardev Si ngh and Bi shanbhar Lal Khanna for the
Petitioner.

K. G Bhagat Addl. Sol-Gen., R N Poddar and Ms. S.
Di kshit for Respondents 3 and 4.
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The order of the Court was delivered by

CHANDRACHUD, C.J. BY these wit petitions, t he
petitioners, sone of whom are practising |awers and some
Menbers of the Parliament, ask for an appropriate wit
directing the State of Haryana and the State of Utar
Pradesh to renove all obstructions on the highways and to
al  ow unhindered and wunintercepted the wuse of highways
railways and airways w thout making any discrimnation
agai nst the Akali Sikhs on the ground of religion. Stated
briefly, the case of the petitioners is that in the recent
past, a novenent was  set afoot in the State of Punjab
consequent upon certain demands mnade by the nenbers of the
Akali Party and as a result ~of that novenent, |arge scale
arrests of  Sikhs were effected, bordering on harassnment and
persecution. It would appear that a declarati on was nmade by
certain Akali |eaders that a Mdircha would be taken to Del hi
on Novenber 19, 1982 which coincides with the inauguration
of the Asiad ganes. Apprehending that the Mrcha wll
interfere with the holding of the ganes, the border States,
particularly Haryana and Utar Pradesh, appear to have taken
certain measures to'intercept the novenment of Akalis across
the border on to Delhi with aview to ensuring that the
proposed Morcha is not  staged in the manner feared and the
Asi ad not disrupted.

M. Hardev Si ngh who appears on _behalf " of the
petitioners argues that hi ghways are dedicated to the public
and are neant for their use for -~ passing and repassing.
Therefore, he argues, no obstruction can be placed thereon
which will inpede the free flow of traffic, any such
obstruction being per se unlawful. Having given our anxious
consi deration to the subm ssions nade by M. Hardev . Singh,
we agree that no one is entitled to barricade a hi ghway so
as to prevent nenbers of the public fromusing it while they
are on their lawmful business in the pursuit -of norma
avocations of |Ilife. But the police, whose duty it is to
enforce law and order in the wake of threatened mass
agitations which are reasonably likely to | ead to breach of
public peace, are entitled in the discharge of that duty to
i mpose reasonable restraints on the physical novenent of
menbers of the public in order to the protection of public
property and the avoidance of needless inconvenience to
other citizens in their lawful pursuits. But. all /such
restraints on personal liberty, if at all, have to be
conmensurate with the object whi ch furni shes their
justification. They must be minimal and cannot exceed the
Constraints of the particular situation, either in nature or

in duration. Above all they cannot be used as engi nes of
oppr essi on,
843

persecution, harassment or the like. The sanctity of person
and of privacy has to be mintained at all costs and that
cannot ever be violated under the guise of naintenance of
| aw and order

We feel uneasy and concerned to hear that policenen of
certain States have violated the norns of decency in their
dealing with the situation arising out of the Akali-Asiad
tangle. W assune for |ack of better evidence that the
grievance made by the petitioners before wus is nore the
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offspring of a natural feeling of resentnment at being
stopped and searched than of any substantial invasion of
their personal freedom If and when there is proof of
latter, Courts may have to step in and stop the excesses.
But the rule of lawa requires that no person shall be
subjected to harsh, uncivilised or discrimnatory treatnent
even when the objective is the securing of the paranount
exigencies of law and order. Therefore, no Sikh can be
allowed to be so treated if our Constitution has to have any
meani ng and effect.

We believe it not to be true that any Chief Mnister
has made a public declaration that police officers who wll
treat the Akali Sikhs harshly will be dealt with lightly. It
is incredible that any highly placed person in his senses
can possibly make such a Statenment, wth the kind of
pressure of public opinion-and the press which, fortunately,
we have in our country to-day. E

There does ~not appear to be any executive order in
exi stence, inwiting at any rate, authorising the police to
barri cade any highway or to subject every Sikh in notion to
physi cal restraint. But - in an —appropriate case, a
presunption may well be drawn-as to the existence of such an
order if it is foundthat the police are generally p acting
systematically according to a set and uniformpattern or are
ot herwi se engaged /in a large scale operation of any simlar
or mister kind. For want of acceptable evidence, we hesitate
to draw that presunption in this case and- will |eave the
matter where it lies for the tine being. Redress may, if so
advi sed, be sought inindividual cases by those aggrieved by
the alleged acts O excesses.

This order will dispose of these wit petitions.

H L.C
844




