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G vil Service-Sel ection post-Inclusion of name' in panel and
| ater del eti on-When amounts to reduction in rank

HEADNOTE

Sel ection to the post of Travelling Ticket Inspector from
that of Travelling Ticket Exam neris made by a Selection
Board in accordance with the Pronmotion and Selection Rules
(Non- Gazetted) framed under the I'ndian Railway Establishnent
Code Every year, the nunber of vacancies that are likely to
occur during the year is assessed and in accordance with r
8(7), eligible staff upto 4 tines the nunber of anticipated
vacancies are called up for witten and viva voce tests.
Thereafter, the Board prepares a panel and pronotions are
nmade fromthe panel

In 1959, there were 8 vacancies, in the ex-Mzaffarpur
region of the North Eastern Railway, which were to be filled
up imediately and in addition a panel of 6 was required to
be drawn up. But, due to an incorrect assessnent, 92
persons of whomthe appellant was one, were called up for
exam nation instead of 56. As a result of the tests a pane
of 14 persons was prepared and the appellant was given the
12th rank. The final Ilist was then prepared and the
appel l ant was given the 13th rank; but a note was appended
that the selection of candidates 9 to 14 was provisional.
Later, wunder orders of the General Manager, who was the
prescribed authority, the names of candidates 9 to 14 were
del eted fromthe panel

The appellant filed a petition under Art. 226, but the Hi gh
court dismssed it.

In appeal to this Court it was contended by the appellant
that the deletion anpbunted to a reduction in rank and that
the order was bad in |law, because, the appellant was not
given an opportunity before his nane was del et ed.

HELD : If a civil servant has a right to a particular rank
then the very reduction fromthat rank will operate as a
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penalty, for he win then | ose the enolunents and privileges
of that rank. If, however, he has no right to the
particular rank, his reduction froman officiating higher
rank to his substantive lower rank will not ordinarily be a
puni shrent . Since, in the panel prepared, the wor d
"provisional" was specifically noted against the nanme of the
appellant, it shows that he did not acquire a right to the

post. The appellant could not conplain of any infraction of
the guarantee given by the Constitution to governnent
servants and no penal consequences have been visited on him
Therefore the deletion of his name fromthe panel did not
attract the provisions of Art. 311. [65 CGE,, 67 E

Par shotam Lal Dhingra v. The Union of India, [1958] S.C R
828, foll owed.

Di neshwar v. Chief _Conmmerci al Super i nt endent Eastern
Rai |l way, A I.R 1960 Cal. 209, overrul ed.
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JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: -Civil Appeal No. 766 of 1964.
Appeal by special |eave fromthe judgment and order, dated
Septenber 19, 1963 of the Allahabad H gh Court in Special
Appeal No. 268 of 1963.

S. P. Sinha and Shaukat Husain, for the appellant.

Niren De, Additional Solicitor-Ceneral, K C.- Chaw a and

R H. Dhebar, for the respondent.

The Judgrment of the Court was delivered by

Sat yanarayana Raju, J. This appeal, by -special |Ieave,
i s agai nst the judgnent of a Division Bench of the Allahabad
Hi gh Court which affirmed the judgnent of a Single Judge of
that Court. The facts giving rise to this appeal = may be
shortly stated as foll ows.

The appel | ant had been in the service of North Eastern Rail -
way holding the substantive post of Travelling Ticket
Exam ner. The post of Travelling Ticket Inspector, which is
the next higher post, is a selection post. Selection is
nmade by a Selection Board in accordance with the Pronotion
and Sel ection Rules (Non-Gazetted) franed under para 158 of
the I ndian Railway Establishment Code, Volume | (hereinafter
referred to as the rules). Every year, an assessnent of the
nunber of vacancies that are likely to occur during that
year is made. The Chief Commercial Superintendent is the
appointing authority for the posts of Ticket Inspectors. In
accordance with r. 8(7), eligible staff, up to four tines
the nunber of anticipated vacancies, shall be called up for
witten and viva voce tests. After the exam nation and the
interview, the Board prepares a panel and pronotions are
nmade fromthe said panel

In the year 1959, a Selection Board for preparing -a pane
for the ex-Mizaffarpur region was constituted. There  were,
during that year, eight existing vacancies which were to be
fined up imediately. In addition, a panel of six was
required to be drawn up. It was also expected that there
would be nine nobre vacancies on account of upgrading of
posts but this did not actually materialise. But, due to an
i ncorrect assessment of the anticipated nunber of vacancies,
92 persons were called up for exam nation, whereas 56
persons shoul d have been called up for witten and viva voce
tests.

There was a witten exanination on February 22, 1959 and
Mar ch 31, 1959, and thereafter the Sel ecti on Boar d
intervi ewed
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the candidates. As a result of the exam nation and the viva
voce test, the Selection Board prepared a panel of fourteen
persons and the appellant was given the twelfth rank in the
panel . He was posted as officiating Travelling Ticket
I nspector on or about July 28, 1960. The final list of
persons brought on the panel was published in the Railway
Gazette on January 1, 1961 and the appellant was shown at
serial no. 13 in that panel. But a note was appended to the
notification stating that the selection of the appellant and
five others was provisional

By a letter, dated Septemnmber 29, 1961, the Chief Conmercia
Superintendent, North Eastern Railway, Gorakhpur, under the
orders of the General Manager, the prescribed authority,
del eted the nane of the appellant and five others who were
shown at serial nunbers 9 to 14 in the panel

On Novenber 28, 1961, the appellant filed a petition under
Art. 226 of the Constitution for the issue of a wit of

certiorari, inmpugning the wvalidity of the order dated
Sept enber /29, 1961 in and by which his nane had been renoved
fromthe panel. Her contended that the deletion of his nane

fromthe panel indefinitely postponed his right of pronotion
and therefore anpbunted to a reduction in rank

The respondents contested the petition. They averred that
the name of the appellant was deleted from the panel in
accordance with rules, that he had no subsisting right to
the post nerely by reason of the fact that his nane was
included in the panel, that the appellant and five other
persons were called up for examination on an incorrect
assessment of the nunber of ~vacanci es. It was al so
contended for the respondents that the provisions of art.
311 were not attracted.

By judgnent, dated March 14, 1963, the learned Single Judge
dism ssed the wit petition filed by the appellant.  He held
that the deletion of the appellant’s name from the pane
did not anpunt to reduction in rank under art. 311 and that
therefore he was not entitled to the notice prescribed by
that article. The Ilearned Judge also held that the
appel lant had not established that the decision of the
respondent amounted to a violation of any constitutiona
provi sion or statutory rule.

The appellant preferred an appeal which was - summarily
di sm ssed by a Division Bench. An application for |leave to
appeal to this Court was also rejected. Ther eupon, the
appel | ant obtai ned special |leave fromthis Court.
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In support of the appeal, it is contended for the appellant
by M. S. P. Sinha, that the deletion of the appellants name
fromthe panel anpbunted to a reduction in rank and that the
order was bad in law for the reason that the appellant’ was
not given an opportunity to explain or defend hinmself before

his nanme was deleted fromthe panel. Now, as “has been
explained by this Court in ParshotamLal Dhingra v. The
Uni on of India(l) the expressions "dismssal’, 'removal’ or

"reduction in rank’ are technical words taken from the
service rules where they are used, to denote the three major
cat egori es of puni shnents.
The question for determination is whether the deletion of
the appellant’s name fromthe panel ampbunts to a reduction
in rank within the meaning of art. 311. Mention has already
been nade of the fact that the panel was prepared under the
rules. Rule 8 |ays down the procedure to be followed by the
Sel ection Board. Sub-rule (7) of that rule reads :
"Eligible staff up to 4 tines the nunber of
anticipated vacancies as defined bel ow shal
be called up for witten and/or viva voce
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test."”
Under the above rule, eligible staff up to four tines the
nunber of anticipated vacancies should be <called for
witten and viva voce test. The vacancies to be filled up
were 8 and in addition a panel of 6 was required to be drawn

up; thus for the 14 persons to be included in the panel, 56
eligible staff were to be called. On account of an
incorrect assessment of the anticipated vacancies, 92
persons were called to take the pronoti on examni nati on. The

appellant’s nunber in the eligible staff was after 56 and,
but for the mstake, he would not have been called for the
exam nati on.

Rul e 11 Provides that panels for selection posts franed by a
duly constituted Selection Board and approved by t he

conpetent authority shall not be cancelled or anended
wi thout reference to an authority next above the one that
approved the panel. Now, the panel was prepared by (he
Chi ef Conmrer ci-al Superi ntendent, Gorakhpur, who was

subordinate to the General Manager, North Eastern Railway.
The panel’, as originally drawn, was subsequently anmended by
the Chi ef Commercial Superintendent under instructions from
the General Manager. This was in accordance with rule 11

In the final list of the personnel included in the panel
the names of Sahai and Rananand were included. The nanme of
the first of themwas included by reason of the fact that
hi s marks

(1) [958] S.C.R 828.
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were not correctly totaled up and the second was included by
reason of the fact that he belonged to the Scheduled Caste.
The conpl ai nt nade by the appellant is that by reason of the
inclusion of the said two persons in the final panel of
Travelling Ticket Inspectors there was no-post in which he

could be kept and he was therefore reverted till | another
vacancy occurred, that by reason of the deletion of his name
from the panel it would be necessary for him to appear

bef ore another Sel ection Board and until his nane was again
brought into the panel he woul d have no chance ‘of / being
promoted to the post of Travelling Ticket |nspector.
It is to be noted that in the panel prepared by the
Selection Board the word ’'provisional’ was specifically
not ed agai nst the nane of the appellant which clearly shows
that he did not acquire a right to the post. The deletion
of his name fromthe panel therefore does not attract the
provisions of art. 311. |If a civil servant-has aright to a
particul ar rank, then the very reduction fromthat rank wll
operate as a penalty, for he will then | ose the ~enolunments
and privileges of that rank. 1If, however, he has no right
to the particular rank, his reduction from an officiating
hi gher rank to his substantive lower rank will not
ordinarily be a punishment : vide Dhingra' s Case(1). It is
no doubt true that in the said case it has been held that
when reversion entails penal consequences, it would be
reduction in rank, but the instant case is not one in which
penal consequences have been visited on the appellant.
Learned counsel for the appellant has relied upon the
deci sion of a Single Judge of the H gh Court of Calcutta as
supporting his contention that the deletion of the
appel l ant’ s name fromthe panel would amount to a reduction
in rank. That decision is reported as D neshwar v. Chief
Conmer ci al Superintendent, Eastern Railway (2).

At p. 21 1, the | earned Judge observed:

"The question is whether the striking of the

petitioner’s nane fromthe panel, has affected

his future right of pronoti on. In rmy
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opi ni on, the escapabl e conclusion is that
it has so affected the petitioner. As | have
nenti oned above, pronmotion fromddass |1l post
to a dass Il post is to be done according to

the reconmendati ons made by Sel ection Boards.
VWere there is such a list or a panel, then a
person not in the list cannot hope to be

pronoted..... It is inplied, that in order

(1) [ 1958] S.C R 828.
(2) A I.R 1960 Cal. 209
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to have a chance of pronotion the petitioner
woul d have to be in the selection list, that
is to say, in the panel But with regard to the
second contention, viz., that the striking out
of his name from the panel affected his
chances of future promotion, it is a point of
substance and nmust be upheld. VWhat the
authorities should have done before striking
out- the nanme of the petitioner fromthe pane
was to give himan opportunity of show ng
cause as to why his nane should not be struck
off fromthe panel and the order could only be
made after gi vi ng t he petitioner an
opportunity of being heard."

W are of opinion that this is not a correct statenent of

the law, in view of the decision of this ~Court in High
Court, Calcutta v. Amal Kumar Roy(1l).  There the facts were
t hese. The respondent was a Munsif in the ' Wst Bengal

Cvil Service (Judicial). Wen the cases of several Minsifs
cane up for consideration before the H gh Court for
i nclusion of nanes in the panel of officers to officiate as
Subor di nate Judges, the respondent’s name was excl uded. He
was told by the Registrar of the Court, on a representation
made by him that the Court had decided to consider his case
after a year. As the result of such exclusion, the  respon-
dent, who was then the senior npst in the Iist of /Miunsifs,
| ost eight places in the cadre of Subordi nate Judges before
he was actually appointed to act as an Addi'ti ona
Subor di nat e Judge. He filed a suit praying that a
decl arati on m ght be made that he occupi ed the sane position
in respect of seniority in the cadre of Subordi nate Judges
as he would have done if no supersession had taken place.
H's case, in substance, was that as a result of the High
Court’s order he was reduced by eight places in the list of
Subordi nate Judges, and that in | aw amounted to reduction in
rank within the meaning of art. 311(2) of the Constitution.
This Court held at p. 453 as follows :
“I'n our opinion, there is no substance in'this
contention because |osing places in the sane
cadre, nanely, of Subordi nate Judges does not
amount to reduction in rank, wthin the
meani ng of art. 311(2). The plaintiff ' sought

to argue that 'rank’, in accordance with  dic-
tionary neaning, signifies 'relative position
or status or place'. According to Oxford

English Dictionary, the word 'rank’ can be and
has been used in different senses in different
contexts. The expression 'rank’ in art.

(1) [1963] 1 S.C. R 437.
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311(2) has ref erence to a person’s
classification and not his particular place in
the sane cadre in the hierarchy of the service
to which he belongs. Hence, in the context of
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the Judicial Service of Wst Bengal, 'reduc-
tion in rank’ would inply that a person who is
already holding the post of a Subordinate
Judge has been reduced to the position of a
Munsi f, the rank of a Subordinate Judge being
hi gher than that of a Munsif. But Subordinate
Judges in the sane cadre hold the sanme rank

though they have to be listed in order of

seniority in the GCvil List. Ther ef ore,
losing sone places in the seniority list is
not tantanount to reduction in rank. Hence,

it rmust be held that the provisions of Art.
311(2) of the Constitution are not attracted
to this case."
Thi s deci sion has established the follow ng principle, viz.,
the expression ’'rank’ in-art. 311(2) has reference to a
person’s classification and not-his particular place in the
same cadre in the, hierarchy of the service to which he
bel ongs and therefore |osing sone places in the seniority
list is '  not tantanmpbunt to reduction in, rank wthin the
meani ng of art. 311(2) of the Constitution
It is perhaps true that the hopes of the appellant were
rai sed’ by reason of the inclusion of his nane in the panel
It is also true that the respondent ~made an incorrect
assessment of the/anticipated nunber of vacancies, but the
fact remains that hi's inclusion in the panel was expressly
stated to be provisional. The appellant cannot therefore
conplain of any infraction of the guarantee given by the
Constitution to Governnent servants.
The appeal fails and is dism ssed. 1In all the circunstances
of’ the case, there will be no order as to costs.
Appeal dism ssed.
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