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ances for income-tax, conputation of--Return on working
capi tal - Anmbunts required for rehabilitation-Contingency and
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HEADNOTE

The appellant was an electricity supply conpany. The
di spute between the appellant and its workmen relating to
the bonus payable for the year 1960-61 was referred to the

Industrial Tribunal. The case ,of the appellant ‘was that
after allowing for prior charges no available surplus was
left for the paynent of bonus. The Tribunal however,

conputed the available surplus at Rs. 1,29,248 and out of
this awarded three nonths’ bonus anbunting to Rs. 730,00 to
the workmen. |In appeal to this court it was contended on
behal f of the appellant that the Tribunal was in error - in
di sal l owi ng (a) depreciation on account of double shift, (b)
i ncome-tax, (c) return on working capital, (c) amount s
required for rehabilitation, (e) contingency reserve and
(f)devel opment reserve, the latter two of  which wer e
statutory reserves which the undertaking had to provide
under the schedule to the Electricity Supply Act 1948. 'Inter
alia the appellant contended that since the Evidence Act as
a whol e was not applicable to industrial proceedings certain
docunents such as bal ance sheet shoul d have been accepted by
the Tribunal wi thout formal proof.

HELD: (i) In wearlier cases decided by this Court in
which the Full Bench formula of the Labour Appellate
Tri bunal had been considered by this Court with reference to
Electricity Undertakings and other wse, the followng
principles were |aid down for the purpose of working out the
available surplus: (1) first gross profits have to be
ascertained and for that purpose balance-sheet and the
profit and | osses count as required under the Conpanies Act
have to be looked into. |If the entries are contested they
have to be proved like any other contested fact; (2) The
rel evant year for which bonus is claimed is a self
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sufficient unit and the appropriate accounts have to be nade
on the notional basis in respect of the said year; (3) The
ascertai nnent of depreciation is according to the |Incone-tax
Act and what is allowed as a prior charge is the annua
noti onal normal depreciation and not the actual depreciation
which is in fact allowed. Apart fromthe notional norma
depreci ation the depreciation allowabl e under |ncome-tax Act
for multiple shift is also allowable; (4) In calculating the
income-tax for deduction as a prior charge it is not the
noti onal normal depreciation alone that has to be deducted
but the statutory -depreciation nanely the concessions given
under the Income-tax Act to the enployers which would
include the depreciation for multiple shifts, if -any, and
thereafter the incone-tax

242

will have to be calcul ated; (5) Return on paid up capita
all owabl e for deduction fromthe gross profits is 6% a
slightly hi gher percentage may be allowed in risk
undertakings like plantations; (b) In regard to return on
working. ‘capital ,~ if it is, shown that the reserves were

avai | abl e-and were actual |y used as working capital, whether
the reserves wutilised were depreciation reserves or any
other, a return from2%to 4%is allowable according to the
i ndustry, t aki ng i nto consi deration any speci a
circunstances which my justify a claim for a higher
interest; (7) Rehabilitation reserve has to be provided for
in order to Kkeep the original capital of the business

i ntact. It is necessary in the interest of labour as well
as capital to Provide for depreciation of the assets yearly
and also to provide for rise of prices. For the

determnation of this receive it is suggested ‘that the
undertaking be first divided into bl ocks such as 'plant and
machinery’ on the one band and other assets |ike Road,
Bui | di ngs, Railways, sidings etc. on the other. Then the
cost of these separate blocks has to be ascertained and
their probable future life has to be estimated. Once this
estimate is made it becones (possible to anticipate
approximately the year when the plant or rmachinery will
require replacenment; and it is the probable price of such
repl acenent on a future date that decides the amunt to
which the enployer is entitled by way of replacenent cost.
The claim for rehabilitation includes the claim ~for
repl acenents and nodernization. The probable cost is
reached by adopting a multiplier based on the ratio, between
the cost price of the plant and machinery and the probable
price which nmay have to be paid for its rehabilitation

repl acenent or nodernization. After ascertaining t he
multiplier, a divisor has to be adopted in respect of . each
block in order to ascertain the annual requirenment of the
enployer in that behalf year after year; (8) |In  Mthura
Parshad Srivastava's case the claimfor contingency - reserve
and devel opment which have to be provided under t he
Electricity (Supply) Act was upheld though these do not
constitute prior charges like itens (3), (4), (5, (6) -and
(7) above. The Tribunal cannot fix such a high figure of
bonus as to leave insufficient funds in the bands of the
conpany and make it difficult to provide for these two
statutory reserves. Various factors including the financia

capacity of the undertaking to pay, have to be taken into
account in fixing bonus. [251 C -254 @

MIl Oawners Association, Bonbay v. The Rashtriya Mazdoor
Sargh, Bonmbay & Anr., [1950] L.L.J. 1247, Miir MIlls Co.
Ltd., v. Suti MIIl Mazdoor Union, Kanpur, [1951] 1 S.CR

991, U.P. Electricity Supply, Co. Ltd.,, v. Their Wrknen,
(1952) 2 L.L.J. 43 1, Shree Meenakshi MIIs Ltd. v. Their
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Worknmen, [1968] S.C.R 878, Tinavelly-Tuticorn Electric
Supply Co. Ltd., v. Their Worknen, [1960], 3 S.CR 68
Ahmedabad M scel | aneous Industrial Wrkers Uni on V.
Ahrmedabad Electricity Co. Ltd., [1962] 2 S.CR 934,
Associ ated Cenment Companies Ltd., v. Its Wrkmen, [1959]
S.CR 925 Surat Electricity Co. Ltd., Staff Union v. Surat
Electricity Co. Ltd., [1957] 2 L.L.J. 648, Handard Dawakhana
Wakf v. Its Worknen & Ors., [1962] 2 L.L.J. 772, Worknen v.
H ndustan Modtors Ltd., [1968] 2 SSC R 311 and Mathura
Par shad Srivastava v. Sagour Electric Supply Co. [1966] 2
L.L.J. 307, referred to.
(ii) Even if all the technicalities of the Evidence Act are
not strictly applicable except so far as Section It of the
Industrial Disputes Act 1947 and the rules prescribed
therein pernmit it, it is inconceivable that

243
the Tribunal can act ~on what is not evidence such as
hearsay, nor can'it justify the Tribunal in basing its award
on copies of docunents when the originals which are in
exi stence are not produced and proved by one of the nethods
either by affidavit or by witnesses who have executed them
if they are alive and can be produced. Again if a party
wants an inspection it is incunbent on the Tribunal to give
inspection in so far as that is relevant to the enquiry.
[ 259-D F]
The application of the principle of natural justice does not
imply that what i's not evidence can be acted upon. On the
ot her hand what it neans is that no materials can be relied.
upon to establish a contested fact which are not spoken to
by persons who are conpetent to speak about them and are
subjected to cross-exam nation by the party against whom
they are sought to be used. [258 H]
When the appellant in the present case produced the' bal ance
sheet and profit and | oss account of the conpany, it did not
by its mere production amount to proof of it or of the truth
of the entries therein. If these entries are challenged the
appel | ant nust, prove each of such entries by producing the
books and speaking fromthe entries made therein. If a
letter or other docunent is produced to establish sone fact
which is relevant to the enquiry the writer rmust be produced
or his affidavit in respect thereof be filed and opportunity
given to the opposite party who challenges this fact. 259
B- D]

I ndi an Hunme Pipe Co. Ltd., v. Their Worknmen, [1959] 2 L.L.J.
357 Khandesh Spinning and Wag. MIls Co. Ltd., v. The
Rashtriya Gin Kangar Sangh Jal gaon,[1960], 2S. C. R-841, Ani
Starch Products Ltd.,v. Ahnedabad Chemi cal W rkers Union
Cvil Appeal No. 684 of 1957, Petlad Turkey Red Dye Works
Ltd., v. Dves and Chem cals Wrkers Union, Petlad, [1960] 2
S.CR, 906, Mnagenent of Trichinopoly MIlls Ltd. wv.
Nati onal Cotton Textiles MIIs Wrkers Union; Cvil Appea
No. 309 of 1957, Bengal Kagazkal Mazdoor Union v. Titaghur
Paper MIls Co. Ltd., [1964] 3 S.C.R 38 and Union of  India
v. Verma, [1958] 2 L.L.J. 259, referred to.

(iii) In view of the unsatisfactory oral and docunentary
evidence the Tribunal was justified in rejecting the claim
for depreciation on the basis of double shift. It could not

be assuned that in an Electric Undertaking the boilers and
turbi nes must be working throughout, at any rate nore that 8
hours. In view of disallowance the amobunt to be, allowed as
prior charge towards depreciation will have to be conputed
after allowing for the notional depreciation. [260 F, 261B]

(iv) The computation of incone-tax by the Tribunal after
deducting the statutory depreciation was in accordance wth
the decisions of this Court and could not be assailed. [262
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C D

Burm and Co. Ltd., v. Its Worknen, [1954] 5 S.C R 82
referred to.

(v) In considering a claimfor return on working capita
two questions must be kept in view, whether the reserve were
available and if they were, whether they were used as

working capital and if so, what is the anount. These are
qguestions of fact and if the enployer fails to establish by
sati sfactory evidence the claimw ||l have to be rejected.
244

In this case there was no proof that any of the reserves had
been utilised. The claimin this respect was therefore
rightly rejected by the Tribunal

[263 D E]

(vi) The Iletters filed by the appellant in support of the
repl acenent cost had not been proved by any of the persons
who wote themor any of the representatives of the firns
whose |l etters they were. There was no oral evidence of the
precise requirement for rehabilitation. The Tribunal was
justified in holding that the appellant had failed to prove

the original cost of the machines, plant and nachinery, its
age, t he probabl e requirenment for repl acenent, t he
multiplier and the divisor. |In these circumstances this
cl aimal so had been properly disall owed.

[264 C G

(vii) The provi/si on for contingency reserve and

devel opnent reserve has been nade under the Electricity
(Supply) Act for a special purpose, nanely to work out the
charges to be recovered fromthe consuners for the supply of
Electricity but that does not mean that these are not to be
taken into consideration.in declaring bonus though they have

not been treated as prior charges. In-these circunstances
the anobunt of Rs. 55,233 had to be provided for. Except for
this ampunt the conputation made by the Tribunal for
ascertaining the avail abl e surplus was justified. [265C D

(viii) The available surplus found by the Tribunal was
Rs. 1,29,248.. If Rs. 55,233 is to be provided for /contain-
envy reserve and devel opnent reserve there will be avail abl e

surplus of Rs. 74,015. The Tribunal awarded three nonths
bonus amount to Rs. 73,000 which works to Rs. 24,333 per

nont h. Having regard to the financial <capacity of this
Undert aki ng one month’s bonus which will leave a surplus for
the working of the Undertakings will neet the ends of

justice. [265 E-F]

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 1254 of
1966.
Appeal by special |eave fromthe Award dated Novenber 15,
1965 of the Industrial Tribunal (111), Allahabad in
Adj udi cati on Case No. 10 of 1962.
G B. Pai and H K. Puri, for the appellant.
J. P. Goyal and M V. Goswami, for respondent No. 1.

P. N. Tiwari, for respondent No. 2.
The Judgnent of the Court was delivered by

P. Jaganmohan Reddy J.-The Appellant is an Electricity
Supply Co., and in this Appeal by Special Leave challenges
the Award made against it, by the Industrial Tribunal (111)
at All ahabad on 15th Novenber 1965. The di spute between the
Appellant and its Wrknmen is one relating to the bonus
payable for the year 1960-61. As an amicable settlenent
could not be arrived at, the

245
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State of U P. by its order dated 24-1-1962 referred the
foll owi ng dispute for adjudication to the Tribunal

"Shoul d the enpl oyers be required to pay bonus

to their worknen for the year 1960-61 ? If so

at what rate and with what details ?"
The case of the Appellant was that after allowing for prior
charges no available surplus was |left for the paynent of
bonus to worknen. According to the Conpany a gross profit
of Rs. 6,06,684/- was earned for the year ending 31st March
1961, but the Tribunal added to it a sumof Rs. 9,949/- as
representing extraneous incone and consequently computed the
gross profit at Rs. 6,16,633/-. The follow ng prior charges
were claimed by the Appellant and we have indicated as
agai nst each one of these in the opposite colums what the
Tri bunal has awarded and di sal | oned: -

Amount Amount
cl ai med by al | oned by
t he Appel I'- the Tri bunal
ant
Expenses as per profit and Rs. Rs.
| oss account: 1, 32,156 1, 32,156
Depr eci ati on:
Rs.
Nor mal 2,02, 814 Not i onal normal : 2,02, 814.
Doubl e shift. 28, 413 Doubl e shift: Nil .
2,31, 227 2,311,227
I ncome Tax 1, 09,485 1,04 4155
Conti ngency Reserve 32, 900 Nil.
Devel opnent Reserve 22,333 Ni |-
Return on share capital 48, 000 48, 000
Return on worki ng capital 60, 540 Nil.
Rehabi litati on requirenent 15, 66,497 N | .
Tot al 22,03, 138 4,87, 385

After making the necessary all owance as aforesaid’ towards
deductions clained as prior- charges fromthe gross, profit
(Rs. 6,16,633/- minus Rs. 4,87,385/-) the Tribunal conputed
the avail able surplus at Rs. 1,29,248/-. Qut of this anmount
of avail abl e surplus three nonths bonus which anmounts to Rs.
73,000/ - was awarded as bonus | eaving sufficient funds  for
the Conpany to run its undertaking.

246

On behal f of the Appellant it is contended that the Tribuna
was in error in disallow ng depreciation on account of (a)
doubl e shift, (b) Incone-tax, (c) return on working capital,
(d) amounts required for rehabilitation, (e) [ contingency
reserve and (f) devel opnent reserve, the latter two of which
were statutory reserves which the under taking had to
provide for, under the schedule to the Electricity (Supply)
Act .

The reasons given by the Tribunal for disallow ng the double
shift depreciation was that the Conpany did not produce -any
docunents to, show the total running hours of each boiler or
turbine, that in any case the evidence relating to the
runni ng of each of the boilers and turbines does not justify
the claim for depreciation for the double shift on the
entire plant and machinery; that the Conpany could only
claim double shift allowance wth regard to certain
specified machinery and that in the previous years it had
not clainmed double shift allowance nor did it claim any
deductions before the Incone-tax authorities for the year in
guestion. For these reasons it held that the Appellant was
not entitled to claimthe double shift depreciation during
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the year in dispute. The contingency reserve and the
devel opnent reserve were disallowed as in the view of the
Tribunal they were not a charge on the profits. The
rehabilitation requirements were rejected on the ground that
the Conmpany had failed to prove the original cost of the
plant and machinery; that it had failed to show the actua

amount spent on rehabilitation of plant and nmachi nery either
in the year in dispute or in any subsequent year; that no
rehabilitation allowance was clained in the previous year

that the cost of the assets of the Conpany had not been duly
proved as engineers were not called and that the quotations
produced by the Conpany could not be relied upon. The
return on working capital was disallowed on two grounds;
nanely that the calculation of the working capital has been
made on the basis of the assets and rehabilitation as they
stood on the closing day of the year 1960-61 nanely on 31-3-
61 Which is a mstake because whatever nay have been the
assets and liabilities at the end of the year they would not
be the sane at the beginning of the year nor could they be

applied. ‘as'the working capital. The second ground is that
on the evidence it cannot be established that
247

any reserves were utilised as working capital, nor was there
any necessity to do - so.

Before wus the | earned Advocate of the Appellant has urged
that the Tribunal was not justified in rejecting the
material placed before it, fromwhichthe several deductions
claimed by it ought to have been allowed in ‘conmputing the
avail abl e surplus. It will be convenient to deal with each
of the itens separately but before doing sowe wish to set
out several factors and certain essential features which
have to be taken into consideration in clains nade by
workmen for bonus. The basic assunmption - which has been
accepted by this Court approving the first and second Ful
Benches of the Labour Appellate Tribunal is that the award
of bonus is not by way of an ex-gratia payment but in
furtherance of social justice the claim of capital and
| abour which contribute to the earnings of the industria
concern, nmmke it equitable to grant |abour the -benefit of
their efforts if there is a surplus. The first full Bench
in the MIIl Oaners Association, Bonbay v. The Rashtriya
Mazdoor Sangh, Bonbay and Anr. (i), had laid down a genera
fornula applicable for determning the avail abl e suprplus of
an I ndustrial undertaking for the purposes of awarding bonus
to its worknen. The first step in this regard is the
ascertai nment of the gross profits of a concern, which are
arrived at after paynent of wages and dearness al lowances to
the enpl oyees and other itens of expenditure. The next step
is to ascertain what are the prior charges which have to be
deducted fromthe gross profits in order to arrive at the
avai |l abl e surpl us.

The Full Bench formula concerns the claimof capital -to
prior charges which have to be taken into account to give a
fair return to the investor and also to keep the industry

working efficiently which in the long run will inure to the
benefit of labour. The itens considered as prior charges
are : (1) fair return on-(a) paid up capital; (b) working
capital; (c) reserves utilised as working capital which

obviates the necessity to borrow at higher rates of
interest. (2) Amount of nobney required for replacenents
rehabilitation and nodernization of nmachinery. (3) De-
preciation allowed by the Income-tax authorities being only
a percentage of the Witten down value, the fund set apart
(1) [1950] L.L.J. 1247.

17-M 1245 Sup. d/71
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248
yearly for depreciation and designated under that head woul d
not be sufficient for these purposes, so an extra anount
would have to be annually set apart under the heading
reserves to nmake up the deficit. The question what is the
ratio of the avail able surplus which could be awarded as a
bonus was also considered. The Full Bench felt that the
answer was not an easy one, but essentially the quantum of
bonus nust depend upon the relative prosperity of the
concern during the year under review which is reflected in
the amount of surplus; the needs of |abour at existing wages
is also a consideration of inportance. It observed in para
37:
. but we should nake it plain that
t hese are not necessarily the only
consi derations;  for instance no scheme of
al l ocati on of bonus could be conpleted if the
amount of which ‘bonus is to be paid is
unrelated to the enpl oyees" efforts; and even
when we have nment i oned al | t hese
consi derations we nust not be deened to have
exhaust ed t he subject".
This Court in Miir MIls Co. Ltd. v Suti MII Mazdoor Union
Kanpur (1), generally accepted as sound the view of the Ful
Bench, that since l'abour and capital both contribute to the
earnings they should derive benefit, if there is a surplus
after nmeeting the four prior or necessary charges specified
in the formula. However, neither the priority as between
the four prior charges and their relative acceptance nor the
condi ti ons upon which they were allowed was examned by this
Court, but it was nevertheless held that bonus is neither a
gratuity nor gift nor can it be regarded as deferred
paynment. The principles enunciated by the First Full Bench
had been approved in U. P. Electricity Supply Co. Ltd. wv.
Their Workmen(2) as being also applicable to Electricity
Undert aki ngs. It was pointed out that in determning the
available surplus it is not the/profits that have to be
determ ned as required under the Electricity (Supply) Act 54
of 1948, which had to be, considered but the gross profits
as computed from the balance sheet and profit and |oss
account to be prepared under the Conpanies Act, subject to
scrutiny if challenged. The reason for
(1) [1955] (1) S.C.R 991. (2) [1952].(2) L.L.J:
431. ..
249
non-applicability of the Electric (Supply) Act according to
this Full Bench was that the object of "the Act being to
reduce the price of electricity which was affected by fixing
a maxi num above which the profits of the concern shall not
rise, the formula of the first Full Bench which was intended
to do social justice was at variance with the purpose which
the Electricity (Supply) Act was intended to subserve. The
Tri bunal said at page 4381
"There is therefore no basis between the two
for any convergence on the point of bonus  as
now understood; it 1is not permssible to
i nj ect t he Full Bench itens into the
Electricity (Supply) Act and on the other hand
the accounting under the Electricity (Supply)
Act is at variance wth normal comercia
practice under the Conpanies Act and with the
basis of our Full Bench decision. In the
result we have come to the conclusion that our
Ful | Bench decision nust reapplied as a whole
for the ascertainnment of bonus of t hese
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concer ns. This, however, does not preclude

consi deration of t he suggesti ons for

clarification and nodification.............. "
Thi s deci si on was approved by this Court in Shree, Meenaksh
MIls Ltd. v. Their Wrknmen(1l) but that was not a case
dealing with an Electricity undertaking. The case which
deal t directly with an Electricity Undert aki ng was
Tinavel |l y-Tuticorn Electric Supply Co. Ltd. (also referred
to as T. T. E. Supply Co.) v. Their Workmen.(2), In this
case also this Court held that the Full Bench fornula was
applicable to electrical undertakings and to the fornmula
relating to the statutory depreciation except for additiona
and initial depreciation-though there was nothing in it
whi ch woul d i ndi cate whet her the depreciation deductible was
according to the Electricity (Supply) Act or the |I|ncone-tax

Act . There is however, no doubt that in the U P
Electricity case the Full Bench did in fact apply the
i ncome-t ax Rul es for ascertaining depreci ati on. In
Ahmedabad M-scel | aneous I ndustrial Wrkers Uni on V.

Ahrmedabad Electricity Co. Ltd.(1) the Full Rench formnula
appl yi ng the Incone-tax Act rules to ascertain depreciation
as a prior charge was approved. It was al so observed that
it was not open to the Appellant to raise the question that
(1) [1958] S.C.R 87
(2) [1960](3) S.C.R 68.
3 [1962] 2 S.C.R 934.
25 0
the provisions of the seventh schedule to the Electricity
(Supply) Act shoul d be applied for purposes of ' cal cul ating
depreciation in preference to the incone-tax rules in
wor ki ng ,out the Full Bench formula. Even on the assunption
that the question was still open, because as~ Wanchoo, J.,
-observed "it was never directly raised inthis Court and
specifically decided" they were of opinion that the ' Income-
tax rules should be applied in preference to the provisions
of the Seventh Schedule to the Electricity (Supply) @ Act.
The reasons for arriving at that conclusion are given at
pages 939-941. |In Associated Cenent Conpanies Ltd. v. |Its
Worknmen(1l), Gajendra gadker, J., (as he then was) said at
page 944 with reference to Miir MIIs Conpany case that:
"neither the propriety nor the order of the
priority as between the four prior charges and
their relative inportance nor their _content
was exam ned by this Court in that case; and
though the formula has :subsequently  been
generally accepted by this Court in  severa
reported decisions...... the question about
-the adequacy, propriety or validity of its
provi sions has not been exam ned nor had the
general problem ,as to whether the formula
needs any variation, change ,,or addition been
argued and considered. It is for the first
tinge since 1950 that in the present appeals,
we are ,called upon to examne the fornula
carefully and express our decision on the
nerits of its specific provisions."
Havi ng exam ned the several aspects of the formula in great

,detail and if we may say so wth respect with sone
thoroughness the various matters dealt with by the two
Tribunals -in respect of the prior charges relating to

depreciation, inconmetax; fair return on capital, fair return
on reserves utilised -as working capital and any anount
required in excess ,of the depreciation for the purpose of
rehabilitation, replacenment and nodernization of rmachinery,
the fornmula evolved there in has been approved. In the
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application of the fornmula for determning the available

surplus, the bal ance sheet and profit and | oss account of an

undertaki ng are inmportant docunments. At any rate the proof

of the wvarious prior charges has to be given, after

af fordi ng an

(1) 1959 S.C.R 925.

251

opportunity to the workmen, if need be, by the cross -exam -

nation to contest it.

The formula of the Full Bench both in the Textil case and

its application to the Electricity Undertakings as held in

the U P. Electricity case has now been accepted by this

Court in several cases with further clarification and

el uci dati on. W can therefore deduce t he fol l owi ng

principles for ascertainnent of the available surplus in

respect of an Industrial undertaking and/or an Electricity

Undert aki ng:
(1)First gross profits have to be a
scertainad and for that purpose the bal ance-
sheet and the profit and |oss account as
required under the Conpanies Act has to be
| ooked into. If the entries are contested
then they have to be proved like any other
contested fact.
(2) The relevant year for which bonus is
claimed is a self sufficient. unit and the
appropriate accounts have to be nade on the
notional basis in respect of the said year
"Once  the bonus yearis taken as a Unit self
sufficient. by -itself the decision of the

Labour Tribunal in regard to the refund of
excess profits tax and the adjustnment of the
previ ous years depreci-ation and | osses

against the bonus year’'s profit rust be
treated as | ogical and sound.’

(3) The ascertai nment” of depreci ation is
according to the lncone-tax Act and /'what s
allowed as a prior charge is the annua
noti onal nornal depreciation and not t he
actual depreciation which is infact _allowed.
The formula of the Full Bench in-the UP
El ectricity case as explained-and clarified in
Surat Electricity"Co. Ltd. Staff Union .
"Surat Electricity Co. Ltd., (1) was approved
in the Ahnedabad M scellaneous I ndustria
Workers Union case and in the case in - Handard
Dawakhana Wakf v. Its Wrk-. men & Os. (2)
Apart fromthe notional nornmal  depreciation
the depreciation allowable under . I|Incone-tax
Act for multiple shift is also allowabl e

(1) [1957] (2) L..LJ. 648.

(2) [1962] (2) L.L.J. 772-

25 2

(4)In calculating the Income-tax for deduction
as prior charge it is not the notional nornal
depreci ation alone that has to be deducted but
t he statutory depreci ati on nanel y t he
concessions given under the Income-tax Act to
t he enpl oyers whi ch woul d i ncl ude t he
depreciation for multiple shifts if any, and
thereafter the Incone-tax will have to be
cal cul at ed

(5) Return on paid up capital allowable for
deduction fromthe gross profits is 6% Thi s
"is generally the fornmul a adopted by the Ful
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Bench for Industrial Undertakings though it
has been known to have allowed a slightly

hi gher per cent age of return in risky
undertakings |ike plantations.

(6) Return on working capital. This anount
is also allowed but at a lower rate. The

formula as approved by this Court is that if
it is shown that the reserves were available
and -were actually used as working capita
whet her t he reserves utilised wer e
depreciation reserves or any other, a return
from 2%to 4%is allowable according to the
i ndustry, taking into consi deration any
special circunstances which my justify a
claimfor-a higher interest. The wutilisation
of the reserves obviate the necessity to
borrow from outside sources and pay higher
interest™ which will be to the detriment of
| abour as the available surplus is likely to
be I ess on this account, Wrkmen v. Hi ndustan
Mot or Ltd. (1)

(7)Rehabi litation reserve also has to be
provided for~ in order to keep the origina
capital of ‘the business in tact because assets
of an Undertaking waste -and or lost by the
end of a particular period depending on the

nature of the Undertaking and its asset. The
-only ‘value of such assets at the end of the
period is , the scrap value. It 'is therefore

necessary - in theinterest of |abour as well as
capital to provide for depreciation  of such
assets yearly and also to take into  account
and provide for the rise in prices after- the
war. The determnation of this reserve  poses
pr obl emns, but it was suggested t hat a
reasonabl e met hod woul'd be first to divide the
undertaking into

(1) [1968] (2) S.C.R 311 340, 342, 344.

253
bl ocks such as "Plant and rmachinery" ~on the
one hand and other assets i ke Roads,

Bui | di ngs, Railway sidings etc. on the other.
Then the cost of these separate bl ocks has to

be ascertained and their probable future Ilife
has to be estimated. Once this estimte is
made it beconmes possible to anticipate

approximately the year when the  Plant or
machi nery would need replacenent; and it is
the probable’ price of such replacenent on a
future date that ultinmately deci des the anount
to which the enployer is entitled by way of

repl acenent cost. The claim for
rehabilitation includes also the claim for
repl acenents and nodernization. It is quite
conceivable that certain parts of nmachines,
whi ch constitute a bl ock nay need

rehabilitation though the block itself can
carry on for a nunber of years. This process
of rehabilitation is a continued process and
unli ke replacenent, its date cannot always be
fixed or anticipated. So with nodernization
all these three itens are included in the
claim for rehabilitation. It is therefore
necessary for tribunals to exercise their dis-
cretion in admtting all avail able evidence to
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determne this difficult question. For a
fuller discussion in see: The Associated
Cenent Conpani es case at pages 966- 968. The
pr obabl e cost is reached by adopting a
mul tiplier based on the rates between the cost
price of the plant and nmachinery and the
probabl e price which may have to be paid for
its rehabilitation, repl acenent or
noder ni zat i on. The older the plant, t he
hi gher the nultiplier and hence the area of
conflict between the enployer and enpl oyees is
larger, the former allowing the asset to
become older to get a higher nmultiplier and
the latter feeling aggrieved because of it as
t he provision made therefor reduces t he
avai | abl'e surplus in the bonus year. After as
curtaining the nultiplier, a divisor has to be
adopted - in respect of each block in order to
ascertain the ~annual requirenent of the
enployer in that behalf year after year. As
this provision constitutes a large anount
which eats intothe gross profits and reduces the
surplus the ~Tribunals nust call for al
rel evant nmaterial evidence fromthe enployer
and the enployees should be allowed to
properly test it by cross-exam nation

25 4

The deductions specified initems (5), (6) and (7) like
those in itens (3) and (4) are prior charges.

nder the

en

(8)In WMathura Parshad Srivastava v. Sagour

El ectric Supply Co (1)., at page 309 the claim

for contingency reserve and devel opnent
reserve which have to be provided u

Electricity (Supply) Act was upheld. It was
observed that though these do not constitute a
prior charge they  have to be taken into
consideration, to arrive at the figure of
bonus after ascertai ning t he avai |l abl e
surplus. The Tribunal cannot fix such a high
figure of bonus as to | eave insufficient funds

in the hands of the Conpany and make it
difficult to provide for these two statutory
reserves. After t aki ng t hese i'nto
consideration the ratio of available surplus

for distribution as bonus woul d depend on a
nunber of factors and is not susceptible to

any general fornula. \What these factors

are were posed in the formof series of = questions
by Gaj endragadkar, J., at page 973-974 in

the Associated Cenent Co’s case, such-as what are
the wages paid, what is the extent of the gap betwe

the sanme and a |iving wage, has the enployer
set apart any gratuity fund, what is the
extent of the available surplus, what is the
general financial position of the enployer,
what are the dividends paid and has the
enpl oyer to neet any urgent liability etc.

The fact that the enployer would be entitled
to a rebate of Income-tax on the anpbunt of
bonus paid to his worknmen has also to be taken
i nto account and in many cases it plays a
significant part in the final distribution

It was also held that overtine paynent ought
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not to have been taken into account as part of
the basic wage in calculating bonus payable.
This innovation would make an unreasonable

di stinction bet ween wor knen and wor knen on
the basis thatG some have contri buted
nore and the others less to the ear ni ng of
profits.

W now propose to exanmine each of the claims of the
Appellants in the Iight of our observations as to the for-
mula applicable in determining its validity or otherw se.
At the outset it may be noted that on behal f of the Appel -
(1) [21966] (2) L.L.J. 307.
255

lant only a solitary witness, M K  Ghosh a Chartered
Accountant of the Company who on his own admission had
joined the Conpany six nonths prior to his giving_ evidence
was produced. Obviously this witness could not speak about
the relevant matters fromhis personal’ know edge. Apar t
from this infirmty the Tribunal has <characterised his
ei vidence as contradictory,” evasive and not reliabl e.
I nnunmer abl e statenents, letters, balancesheet, profit and
| oss account and other documents called for or otherw se
were filed on behal f of the Appellants. It cannot be denied
that the mere filing of any of the aforenentioned docunents
does not anmpunt to /proof of them and unless these are either
admtted by the Respondents. or proved they do not becone
evi dence in the case.
On this aspect it was observed in Associated Cenent
Conpani es case at page 956:

"As a general rulethe amount of gross profits

t hus ascertained is accept ed wi t hout
submitting the, statenent of the profit and
| oss account to close scrutiny. If ‘however,

it appears that entries have been nmade
deliberately and Ml e-fide to reduce t he
amount of gross profits, it would be open to
the Tribunal to exam ne the question.......
The case of the Indian Hune Pipe Co., Ltd., v. Their Wrknen
(1) however seens to have given scope for the  contention
that the bal ance-sheet could be relied upon for proving that
certain ampunts stated therein were available for use as
wor ki ng capital and that it showed that they wherein fact so
used. In fact in that case it was conceded that the
reserves were in fact used as working capital. Bhagwati J.,
who delivered the Judgnment of the Court, presumably to  neet
the contention that the bal ance-sheet had not been  proved,
observed at page 362 thus:
"Moreover, no objection was urged in this behalf, nor. was
any finding to the contrary recorded by the Tribunal ."
This case was considered in Khandesh Spinning & Wig. Mlls
Co. Ltd., v, the Rashtriya G rni Kangar- Sangh, Jalgaon, (2)
it was pointed out that the observation is made;
(1) [1959] (2) L.L.J. 357.
(2) [1960] (2), SC.R 841.
25 6
by Bhagwati J, were not intended to |lay down the |aw that
the bal ance-sheet by itself was good evidence to prove as
fact the actual utilisation of reserves as working capita
Subba Rao J. (as he then was) in that case, while dealing
with the inportance or rehabilitation reserve in the cal cul a
-tion of the available surplus pointed out that it was
necessary for Tribunals to weigh wth great care the
evidence -of both parties to ascertain every sub-item that
went into or subtracted, fromthe item of rehabilitation
If parties agreed figures could be accepted. It they agreed
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to a decision of affidavits, that course could be adopted.
But in the absence of.agreenent the procedure prescribed by
Order Xl X, Code of Civil Procedure had to be foll owed. He
sai d at page 847:
"The inportance of this question in t he
contestant 01 fixing the amount required for
rehabilitation cannot be over-estinmated. The
item of rehabilitation is generally a major
itemthat enters into the calculations for the
pur pose of ascertaining the surplus and
therefore, the anmount of bonus. So, there
would be a tendency on the part of the
enployer to inflate this figure and the

enpl oyees to deflate it. The accoun

ts of a
Conpany  are prepared by the managenent. The
bal ance sheet and the profit, and | oss account
are also prepared by the Conpany’s officers.
The | abour has no concern in it. Wen so nuch
depends on this item the principles of equity
and ,justice demand that an Industrial Court
shoul d insist upon a clear proof of the sane
and al so give a real and adequate opportunity
to the Labour to canvass the correctness of
the particulars furnished by the enpl oyer,"
At  Pages 847-850, the Indian Hune Pipe Co’'s case (citation
given is incorrect--the -correct citation is 1959 (2) LLJ
357) -Tata Gl MIIs Co. Ltd., Vs.. Its Wrknen (citation
given in the report incorrect) and Anil Strach Products Ltd.
v. Ahnedabad Chem cal Wrkers Union, cases (1) were referred
to and discussed. It was pointed out that ~Anil Starch
Products Ltd., again reinforced the view of this Court that
proper opportunity should be given to the |abour ‘to test
the correctness of the evidence given on
(1) Gvil Appeal No. 684 of 1957.
257
affidavit on behalf of the managenent in regard -to 'the use
of the reserves as working capital.
In Petlad Turkey Red Dye Works Ltd., v. Dyes & Chenica
Workers Union, Petlad & Anr. (1)., the question whether the
bal ance- sheet can be taken as proof of claimas to a portion
of the reserve that has been used as working capital ~ was
again considered. The Khandesh Spinning & & Wpg. MIls
case as well as the Managenent of Trichinopoly MIls Ltd. v.
Nati onal Cotton Textile MIls W rkers Union (2) wer e
referred to with approval. The contention that Indian Hune
Pipe's case held otherwise was pointed out to be not
justified for "If it had been intended to state as a nmatter
of law that the bal ance-sheet itself was good evidence to
prove the fact of utilisation of a portion of the reserve as
working capital it would have been unnecessary to nake the
observations referred to at page 362.
In the Petlad Turkey Red Dye Wbrks(1l) case it was poi nted by
reference to the Trichinopoly MIls (2) case that the ques-
tion as regards the sufficiency of the balance sheet itself
to prove the fact of utilisation of any reserve as working
capital was also considered and it was held "that the,
bal ance sheet does not by itself prove any such fact and
that the law requires that such an inmportant fact as the
utilisation of a portion of the reserve as working capita
has to be proved by the enployer by evidence given on
affidavit or otherwi se and after giving an opportunity to
the workman to contest the correctness of such evidence by
Cross-exani nation".
I n Bengal Kagazkal Mazdoor Union v. Titaghur Paper MIIls Co.
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Ltd. (3) Wanchoo J., (as he then was) observed at page 45
"It is now well settled that the bal ance-sheet
cannot be taken as proof of a claim to what
portion of reserves has actually been used as
wor ki ng capital and that the utilisation of a
portion ’of the reserves as working capita
has to be proved by the enpl oyer by evidence
on affidavit or otherw se after gi vi ng
opportunity to the worknen to contest the
correctness of such evidence by Cross-
exam nati on
(1) [1960]2S. C. R 906. (2) [1960] 2
L.L.J. (S.C) 46.

(3) [1964] 3 S.C.R 38.

258

(See Patlad Turkey Red Dye Works Ltd. v. Dyes
& Chem cals Workers’ Union)".

An attenpt is however made by the | earned Advocate for the

Appel | ant / to persuade us that as the Evidence Act does not

strictly —apply the calling for of  the several docunents

particularly after the enpl oyees were given inspection and
the reference to these by the w tness Ghosh in his evidence
should be taken as proof thereof The observations of

Venkatram lyer J, in Union of India v. Varma, (1) to which

our attention was invited do not justify the subm ssion that

in labour matters where issues are seriously contested and
have to be established and proved the requirenments relating
to proof can be dispensed with. The case referred to above
was dealing wth ‘an enquiry into the msconduct of the

Public Servant in which he conplained he was not  permtted

to cross-examne. |t however turned out that he was all owed

to put questions and that the evidence was recorded in his
presence. No doubt the procedure prescribed in the Evidence

Act by first requiring his chief-exanination then to ' all ow

the delinquent to exercise his right to crossexan ne himwas

not followed, but that ,the Enquiry Oficer, took upon
hinself to cross-exam ne the witnesses fromthe very start.

It was contended that this nethod would violate ‘the well

recogni sed rules of procedure. |In these circunstances it

was observed at page 264:

"Now it is no doubt true that the evidence of
the Respondent and his wi tnesses was not taken
in the node prescribed in the Evidence Act;
but that Act has no application to -enquiries
conducted by Tribunal even though they may be
judicial in character. The |aw requires that
such Tribunal s shoul d observe rul es of natura
justice 1in the conduct of the enquiry and if
they do so their decision is not liable to be
i npeached on the ground that the procedure
foll owed was not in accordance with that which
obtains in a Court of Law'.

But the application of principle of natural justice does not

imply that what is not evidence can be acted upon. On the

ot her hand what it neans is that no materials can be relied
upon to establish a contested fact which are not

(1) [1958] 2 L.L.J. 259, 263-264.

259

spoken to by persons who are conpetent to speak about them

and are subjected to cross-exam nation by the party against

whom they are sought to be used. Wen a docunent is
produced in a Court or a Tribunal the questions that
naturally ariseis, is it a genuine docunent, what are its
contents and are the statements contained therein true.
When the Appel |l ant produced the bal ance-sheet and profit and
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| oss account of the Conpany, it does not by its nere
production anount to a proof of it or of the truth of the

entries therein. If these entries are challenged the
Appel |l ant nust prove each of such entries by producing the
books and speaking fromthe entries made therein. If a

letter or other docunment is produced to establish sone fact
which is relevant to the enquiry the witer nmust be produced
or his affidavit in respect thereof be filed and opportunity
afforded to the opposite party who challenges this fact.
This is both in accord with principles of natural justice as
also according to the procedure -under Oder XIX Civi
Procedure Code and the Evidence Act both of whi ch
i ncorporate these general principles. Even if all tech-
nicalities of the Evidence Act are not strictly applicable
except in so far as Section 11 of the Industrial Disputes
Act 1947 and the rules prescribed therein pernmt it is
i nconcei vable that the  Tribunal can act on what is not
evi dence such as hearsay, nor can it justify the Tribunal in
basing its award on copies of docunents when the originals
which are in existence are not produced and proved by one of
the nethods either by affidavit or by wtnesses who have
executed them if they are alive and can be produced. Again
if a party wants an inspection, it is incunbent on the
Tribunal to give inspection in so far as that is relevant to
the enquiry. The applicability of these principles are well
recogni sed and admt /of no doubt.

W& now propose to exam ne the clai munder each one ,of the
heads, not-only those in respect of the prior  charges but
also in respect of contingency  and devel opnent reserves
whi ch have to be taken into consideration for determ ning
the amount of bonus to be declared out of the ‘available
sur pl us.

The first claimis in respect of depreciation on account of
doubl e shift. The Appellant did not claimany depreciation
in respect of electric cables. The only

260

was relating to plant and nmachinery which conprises of
boilers and turbines. Ghosh P. W | stated that the / plant
and machi nery worked nore than double shift. In-support of
his statenment he filed Exhibit E 16 which he stated was
correct as he had verified it fromthe records. Exhibit E -
16 is not a document prepared by the w tness but appears to
have been prepared and signed by the Resident Engineer
according to which the total nunber of hours which the four
boil ers and the four turbines had worked during 1960-61. So
far as boilers are concerned all of themare said to have
wor ked 21, 327 hours the average of which for each boiler for
the year was conputed at 5,331 8 hours. Simlarly. the
turbi nes worked 21,629 hours which works out to an average
of 5412 -3 hours per turbine per year. |If the year is taken
as 365 days the average for the boiler and turbi ne works out
to 14.6 and 14.8 hours while if it is taken as 300 days it
works at 17.77 and 18.04 hours respectively. The Appellant
contends that there is no cross-exam nation of w tness CGhosh
nor have the enployees chal | enged this statenent .
Accordingly he submits that a sumof Rs. 28,413/- should be
al | oned. It is however admitted that no claim was nade
before the I nconetax O ficer nor has any anmpunt been all owed
in the Conpany’s assessment for the relevant year (see Ex.
11). But even if the amount was not clainmed under the
I nconmetax Act, that does not by itself preclude us from
allowing dreciation for double or multiple shifts but in
this case thee difficulty is that there is no -proof as such
of the plant and machi nery working doubl e shift. W are
asked to assune that any an Elec tricity Undertaking the
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boi |l ers and turbines nust be working throughout at any rate
nore than 8 hours. W however, do not know to what extent
each of these were working for how many days and how many
hours each day. The Resident Engi neer was not produced nor
was Ghosh in a position to speak to the facts of the state-
ment therein fromhis know edge or in any a credi ble nanner
as to make his evidence acceptable. The Tribunal said that
the veracity of the statement Ex. 16 is also doubtfu

because the enpl oyers have not produced anything before it
to show the total running hours of the boilers or turbines.
It further went on to say "The Statenent of M K Giosh is
self contradictory. He has said one thing at one tinme and
quite another at another place in

2 6 1.

respect of the same matter. The Tribunal had to put to the
wi tness scores of questions in order to clarify orin order

to ascertain which of the two statements nade-, by the
w tness could be taken to be correct".

We think the Tribunal was justified, in rejecting this.
claim In" view of this disallowance- the anobunt to be,

al l owed as prior charge towards depreciation wil have to be
conputed after allowi ng for the notional depreciation.-

In calculating the ampbunt deductible fromgross profits. on
account of Incone-tax the | earned Advocate of the Appell ant
contends that the Tribunal’'s cal cul ations were: wong. Wat
the tribunal has done-is though it deducted the notiona
normal depreciation of Rs. 2,02,814/- fromthe gross profits
it had for the ‘purposes of conputation of’ [|nconetax
deducted the statutory depreciation of Rs. 2,52,442/- and on
the bal ances of that figure namely Rs.. 2,32,035/- conputed
Income-tax @ 45% anounting to. Rs. 1,04,415/-. If the
contention of the |learned Advocate, for the ~Appellant was
accepted and only the notional nor-nal depreciation alone
was deducted for conputing the |Incone-tax the Income-tax
deducti ble would conme to Rs.. 1,26, 748/-. It was again
sought to be contended that the devel opment rebate on plant
installed @ 25 % on, Rs. 1,28,513/- amounting to Rs.
49,628/ - could not form part of the statutory reserve which
together with the notional normal depreciation cane to Rs.
2,52,4421-. It was submitted that devel opnent rebate is not
one of the species of’ depreciation; that it is a rebate for
devel opnent which is, dehors depreciation and has nothing to
do with the witten down val ue of the asset for calculating
depreci ati on. From the Tribunal’'s order it would appear
that there was no dispute with respect to the provision for
I ncome-tax or its. quantum because after —deducting the
amount of statutory depreciation the amount as conputed at
45 %is Rs. 1,04,415/- which was the amount clained by it as
statutoryreserve as per Ex. E. 13. That the deduction of
statutoryal l omance for conputing Incone-tax is the true
principleis borne out by the decisions of this, Court. The
contention that only notional normal depreciation and not
statutory, depreciation should be taken into account was
rai sed i n Bengal Kagazkal Mazdoor Union. v. Titaghur peper-
MIlls Co. Ltd., where Wanchoo J. (as he then was) at page:
262

44 negatived it but nonethel ess, because the quantum of
statutory depreciation was in controversy and it was not
possible to calculate the correct anobunt of Incone’-tax to
be calculated in the absence of evidence, the case was
remanded to the tribunal for further evidence for arriving
at the correct statutory depreciation to conpute the Incone
Tax. Ref erence was al so nade to the Meenakshi MIls case
and the Associated Cenent Conpanies case. In the latter
case it was held at page 962 that in calculating the anount
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of tax payable for the bonus year the Tribunals should take
into account the concessions given by the Incone-tax Act to
the enpl oyers under the two nore depreciations allowed under
S. 10 (2) (vi) of the Inconme-tax Act. In Burn & co Ltd. v
its Workmen(1l) also it would -appear "that the |ncone-tax
after nmaking the allowance for statutory depreciation and

devel opnent rebate was conputed”. Though it is said that no
reasons were given ,this conputation is in consonance wth
the decisions of this Court. |In this viewthe conputation

of I ncone-tax by the Tribunal after deducting the statutory
depreci ati on cannot be assailed. The anmpbunt deductible on
this account will be Rs. 1,04,415/-.

Two further itens are sought to be deducted as prior charges
nanely the return on working capital and the anounts
required for rehabilitation.  The claimof the Appellant for
return on working capital was Rs. 40,360/which is 6 %on Rs.
10, 09,000/ - said to have been enployed in the Undertaking.
The Tribunal referred to Ex. E. 17 in which details of the
reserves used as the working capital have been given as al so
anot her 'statenent Ex. E. 18 which showed details of the
appr oxi mate working capital required for running t he
Under t aki ng. Ex. E 6is a'statenent. Showing the annua
wages and salaries and E. 7 shows , deficiency of surplus of
funds for normal working of the Undertaking. The Tribuna
attached no value/'to these -statenents as the calcul ations
of working capital was arrived at on the basis of assets of
reserve as they stood on 31-3-61 i.e. on the closing day of
the year 1960-61. = The ,learned Advocate for the Appell ant
had to concede that the ’'Tribunal was right in rejecting
this basis as the basis for working capital. Wat he says
shoul d have been done ,was to have taken the ambunt at the
begi nning of the year [1964] 5 S. C R 823.

263

nanmely 1st April 1960 and to add to this amount the amount
of reserve actually wutilised during  the bonus year as
wor ki ng capital. The evidence of Ghosh in this as in other
matters was of little assistance to the Appellant. Wile he
stated that Rs. 10,09,000/- was the working capital of the
Conpany during the year, in cross-exam nation he adnitted
that the consumers deposits have been used in the business

as working capital. Later on he sought to explain it by _an
application in which he said that what he meant was that the
consuners deposit had been invested in the business. The

Tri bunal has carefully gone through this evidence and was of
the view that Ghosh has given contradictory  and false
statenments in respect of the consuners deposits not being
used as working capital. This apart as already stated, he
has no personal know edge. In any case the Tribunal has on
an exam nation of the Cash Book and profit and |l oss account
Ex. W 16 and E. | held that the receipts of the concern
are little nore than two |lacs a nmonth which anount “by itself
would be sufficient to nmeet its day-to-day expenses. In
considering a claim for return on working capital two
guestions nust be kept in view, whether 'the reserves were
available and if they were, whether they were used as
working capital and if so, what is that anpbunt. These are
guestions of fact and if the enployer fails to establish by
satisfactory evidence the claimwll have to be rejected.
In this case we nmay point out there is no proof, that any of
the reserves have been utilised.

Lastly the claimfor rehabilitation has also to be rejected
on the sane grounds. W have already di scussed the approach
that has to be nade in considering this claim As
rehabilitation reserve is a substantial itemwhich goes to
reduce the available surplus and as a result, effects the
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right of the enployee to receive the bonus, the enployer
will have, to place all relevant nmaterials and the , Tri buna
will have to scrutinise these carefully and be satisfied
that the claimis justified At the sane time it is equitable
also in the larger interest of the industry as well as of
the enployees that proper rehabilitation reserve should be
built up taking into consideration the increase in prices in
plant and rmachinery which has to be replaced at a future
date and by the determination of a multiplier and its
di visor. The case of the Appellant is that the requirenent
of the Undertaking in this regard is Rs. 15,66,496/-.. The
assets .
M 245 SupCl /71
26 4
required to be replaced have been divided into three bl ocks
-one upto 31-12-59, the second from January, 1940 to
Decenmber 1947 and-the third from January 1948 to March 31
1961. Certain statenents were filed which were intended to
show what the yearly replacenent cost as well as the
original ~cost was, as also the life and the yearly
requi rements of all the assets, the multiplier and divisor
In support of the replacenment cost, quotation of prices EX.
E. 21 to E. 24 have been filed. These are fromMs. Martin
Burn Ltd., as Agents of Ms. C. A Pearson & Co. Ltd.
Babcocks & WIllcox of India (P) Ltd., -lndian Cable Co.
Ltd., representing British Insulated Cal endar Cables Ltd.,
and the Indian Iron & Steel Co. The first objection against
the adnmissibility of these letters is that they have not
been proved by anyone of the persons who have witten these
letters or any of the representatives of the firms whose
letters they are. As has been noticed Ghosh is the omibus
wi tness and he has no know edge whatever in respect of any
of the mtters- stated therein nor can he speak to the
precise requirement for rehabilitation. It is rat her
surprising that the enpl oyer who'is making such a big 'claim
have not called any one as a witness who can speak wth
know edge of the age, the, requirenents and the increase in
the prices of replacenments. The original cost ,of /these
bl ocks has been prepared by Shri Chatterji (Ex. ~E 19 and
Ex. 20). But he has, not been produced and an ,attenpt was
made to prove themthrough the evidence of Ghosh. The
Tri bunal states that a nunber of questions were put to the
witness to ascertain as to how he calculated the original
cost and his reply was that the same has been taken fromthe
bal ance- sheet . The bal ance-sheets for ,earlier years  have
al so not been produced to show what the original cost was.
The Tribunal has exam ned these matters and the evidence
relating thereto in great detail ,and we agree with it _that
the Appellant has failed to prove the original cost of the
machi nes, plant and nachinery, its age, the probabl e
requirenents for replacenent, the nultiplier “and t he
di vi sor. In these circunstances this claimalso has been
properly disall owed.
There is then the claim for contingency reserve and
devel opnent reserve which it is not disputed has to  be
provi ded under the Electricity (Supply) Act anpunting to Rs.
32,900/- and Rs. 22,333/- respectively in all Rs. 55,233/-.
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The Tribunal, however, has disallowed this claim on the
round that since they have been created under the Electri-
city (Supply) Act which according to its understanding of
the legal position, could not be deducted. These two
reserves it may be stated have to be created under the pro-
visions of Clause V and Clauses V (a) of the Sixth Schedul e
of the HEectricity (Supply) Act, 1948. The Tribunal has
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gone into the reason for the creation of these reserves,

their use etc. W have already exam ned the | egal position
earlier and have noticed that the provision for the said
reserves has been nade under the statute for a specia

purpose nanely to work out the charges to be recovered from
the consumers for the supply of Electricity but that does
not mean that these are not to be taken into consideration
in declaring bonus though they have not been treated as

prior charges. We have referred to the case of Mathura
Prashad Srivastava as supporting this view In these
ci rcunst ances the amount of Rs. 55,233 /- has to be provided
for. Except for this anpbunt the conputation made by the
Tribunal for ascertaining the available surplus is in our
view justified. The amount found by the Tribunal in this

regard is Rs. 1,29,248/- and if Rs. 55,233/- is to be
provided there will be an available surplus of Rs. 74,015/-.
The Tribunal as we /[ said awarded three nonths bonus
amounting to Rs. 73,000/- which works out to Rs. 24,333/ per
nonth. . W think having regard to the financial capacity of

this Undertaking one nonth's bonus which wll |eave a
surplus for the working of the Undertaking, will neet the
ends of justice. W accordingly order the paynent of one
nonth’s wages as bonus. Each party will bear their own
costs in this Appeal.

G C Ordered accordingly.
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