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ACT:

Constitution of India, 1950, Article 136--Interference by
Supreme Court, when condonation of delay was ordered by the
Court, exercising its discretionary powers and when
sufficient cause has been shown, propriety--Limtation Act
(36 of 1963), 1963, S. 5.

G vil Procedure Code, (Act 5 of 1908), Secti on
2(2)--Decree--Prelimnary decree--Decree passed in a suit
for specific performance of contract of sale of  immovable
property «calling upon the purchaser to deposit the bal ance
of consideration within the tinme stipulated in decree wth
superadded condition that in the event of default, the suit
woul d be dismissed is not a prelininary decree.

Limtation Act (36 of 1963), ~Section 5--Condonation of
del ay- - Amendnment of decree--Decreein a suit for specific
performance of contract for the sale of imovable /'property
cal ling upon the purchaser to deposi t bal’'ance of
consideration wthin the tine stipulated in decree--order
extending time to deposit the bal ance of consideration would
not result in anending the decree.

Specific Relief Act (47 of 1963), Section 16(b) and
(c)--Specific performance of contract--Decree for specific
performance refused.

HEADNOTE:

A contract for Sale of prem ses No. 88-A Rash Behari Avenue,
Calcutta was entered into between the appell ant and deceased
Snt . Pari bal a Das on 8-2-1956 for a consideration- of Rs.
46, 000/ - . The agreement for sale Ex.l, recites that Rs.
1001/- were paid as earnest nobney and subsequently the
def endant vendor received a further sumof Rs. 2000/- from
the plaintiff intending purchaser. Parties had agreed to
conplete the transaction by the end of April '56. The
appel l ant was put in actual possession of the 1st and 2nd
floors of the premises by the defendant vendor in her
anxiety to conplete her part of the contract, but the
appel | ant was seeking tinme on some pretext or the other and
ultimately filed a suit for specific performance on 28th
January 1957, alleging non-performance by the vendor
defendant. The trial Court decreed the suit on 30th April
1962, styling it as prelimnary decree. The def endant
vendor was directed to execute and regi ster the deed of sale
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in favour of the plaintiff on receipt of the anbunt stated
in the order wthin 30 days of date failing which the
plaintiff appellant was directed to file in Court, within 15
days after the expiry of 30 days, the draft of conveyance
with stanp therefor. The decree was drawn up on 15-5-1962.

The appellant did not conply with the terms of the decree
but sought sone directions fromthe Court regarding the
excess land and a Conm ssi oner was appoi nted on 14-5-1964.

On 26-8-65, the Court directed the plaintiff appellant to
deposit the anmount in Court by 22-9-1965; but the appellant

filed a revision application before the H gh Court which was
di sm ssed on 8-1-1968. The Hi gh Court granted 3 weeks’ tinme
for depositing the anpbunt and again further tine till 8-2-

1968. The appellant deposited the nobney on 6-2-68 and
t her eupon the vendor defendant No. 1 nade an application on
25-3-1968 requesting the Court to draw the final decree so
as to enable her to prefer first appeal. ibis application
was rejected by the Court on 27th March 1968, and thereafter
she preferred First Appeal to the H gh Court on 11-4-1968
and filed an application for condonation of delay, if any,

on 8- 7 .

The H gh Court held that the appeal was barred by
[imtation; but on the facts of the case condoned the del ay
as sufficient cause having been shown,  and exam ned the
appeal on nerits and Al'l owed the appeal

840

Dismissing the plaintiff’'s appeal, by special |eave, the
Court

HELD (1) '(a) Discretion is conferred on the Court before
whi ch an application for condonation of delay is nmade and if

the Court after Kkeeping in view relevant principl es
exercises its discretion granting relief unless it is shown
to be manifestly unjust or perverse the Suprene Court. would
be loathe to interfere with it. [847 CD

(b) I't is undoubtedly true that in dealing with the question
of condoning the del ay under section 5, the party  seeking
relief has to satisfy the Court that he had sufficient cause
for not preferring the appeal or  making the application
within the prescribed time and this has always been
understood to nmean that the explanation has to cover the
whol e period of delay. However, it is not possible to lay
down precisely as to what facts or matters would constitute
"sufficient cause" under Section 5. But those words ~should
be liberally construed so as to advance substantial justice
when no negligence or any inaction or want of bona fides is
imputable to a party i.e. the delay in filing an appeal

shoul d not have been for reasons which indicate the party’s
negl i gence in not taking necessary steps which he woul d have
or should have taken. What woul d be such necessary  steps
;will again depend upon the circunstances of a particular
case. [847 A-C]

Sitaram Ramacharan v. M N. Nagarashana, [1960] 1 SCR 875 @
889 =A.1.R 1960 SC 260 @pp. 265-66; State of West ' Benga

v. Adm nistrator, Howah Minicipality, [1972] 2 SS.C R 874 =
Al.R 1972 S.C. 749, relied on

(c) In the instant <case, the Hgh Court took into
consideration the fact that no affidavit in opposition to
the application for condoning delay was filed even though a
copy of the application was served on the respondent before
the High Court and accordingly it was concluded that

avernents in the application remained unrebutted. The Hi gh
Court also took into consideration the relevant fact that

plaintiff sought extension of time to deposit balance of

consideration from tine to time and this is inportant

because if the deposit was %ot made the suit for specific
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performance of contract was liable to be dismssed as per
the decree of the trial court as well as the order of the
Hgh Court in earlier revision application. The, -, H gh
Court recapitulated the events since the judgnment of the
trial Court and concluded that it was satisfied that the
appel l ant before it had sufficient cause for not preferring
the appeal within the period as prescribed in law and
accordingly condoned the delay in preferring the appeal
These are vital and relevant consi derati ons, whi | e
consi dering the prayer for condoning the delay in preferring
the appeal and thus no case has been nade out f or
interfering with the sane. [847 E-Q

(d) To contend that assum ng that there was delay on the
part of the plaintiff in perform ng her part of the contract
once she was put in possession of 'a substantial portion of
the property, which was intended to be purchased a decree
for specific performance shoul d not be refused is not al ways
correct - and again it depends on the facts of each case. [850
G H

Wllians " v. Geatrex. [1956] All. E R 705 quoted wth
approval .

2. (a) In a suit for specific performance of contract for
sale of immvable property it is incunbent upon t he
Plaintiff to affirmatively establish that all throughout he

or she, as the case; may be, was willing to performhis or
her part of the contract, and that the failure on the part
of the plaintiff to performthe contract or willingness to

perform her part of the contract may in an appropriate case
disentitle her to relief, one such situation 'being where
there is inordinate delay on the part of the plaintiff to
performhis or her part of the contract. [849 B-(

(b) The question whether relief of specific performance of
the, contract for the purchase of inmmovabl e property ' should
be granted or not always depends on the facts and
circunmst ances of each case and the Court would not grant
such a relief if it gives the plaintiff an unfair advantage
over the defendant. [850 A-B]

841

(c) In the instant case, by the terns of the contract the
vendor had to put the purchaser in_ possession of the
property when conveyance is executed and bal ance of
consideration is paid |land that was to be done by the end of
April 1956. Even though the plaintiff purchaser had failed
to performany portion of her part of the contract™ by the
end of April 1956, the vendor put the plaintiff ~in _actua
possession of the first and second floors of the prenises to
be sold on 28th April 1956, and the plaintiff is in
possession of the sanme till today that is after a | apse of
nore than 20 years. On the other hand he deposited after
struggl e and procrastination the bal ance of consideration on
6th February 1968 that is nearly 12 years after the date of
agreement. The plaintiff thus enjoyed actual possession of
the property from April 1956 to February 1968 when she
parted with consideration w thout paying a farthing for the
use and occupation of the prem ses which, on a reasonable
construction of the contract, she was not entitled to at
all, till she parted with the full consideration and took
the conveyance. The stages within which the contract was to
be conpleted were actually demarcated, and set out in the
contract itself and by the land of April, 1956, the
transaction was to be conpleted. In her anxiety to see that
the transacti on was conpl eted, the defendant vendor put the
plaintiff in possession of a substantial portion of the
property even when the plaintiff had not paid a major part
of the consideration. The procrastination on the part of
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the plaintiff put the defendant in such a disadvantageous
position that she was forced to sell the adjacent property
to rai se enough noney to pay off the dues in respect of the
property which the plaintiff desired to purchase. [849 D H
850 E-F]

(d) The Hi gh Court was justified in refusing the decree for
specific performance of the contract, on the ground that
whil e the defendant did everything within her power to neet
the requests made by the plaintiff, the latter avoided
perform ng her part of the contract under one or the other
pretext.[850 F-@§

(e) The contract was to be conpleted by April 1956. It was
not conpleted till 1957, even though the defendant after
satisfying the queries of the plaintiff fixed different
dates on different occasions calling upon the plaintiff to
conplete the transaction. ~Thereafter the plaintiff filed a
suit. The suit ~was decreed . on 30th April 1962. The
Plaintiff by that decree was called upon to deposit the
bal ance of consideration within 30 days of the date of the
decree. She di d not deposit the anpbunt by the stipulated
dat e. She asked for extension of tine. In fact, it
prom nently appeared that the plaintiff put off performng
her part of the contract presumably because she had not the
necessary wherewithals to take the conveyance when she coul d
be obliged to pay the balance of consideration and having
obt ai ned possession/ hung on to it wthout neeting her
obligation. |If in this background the H gh Court interfered
within the decree of the trial Court, there was ’nothing
objectionable init. [853 C(

Jitendra Nath Roy v. Snt. Mheshwari Bose, A.l.R 1965 Cal
45, Bank of India Ltd. v. Jansetji A H Chinoyand Anr., 77
I A, 76 discussed.

3. To assert that the decree made in a suit for ‘specific
performance of contract for sale of ~inmmovable property
calling upon the purchasers to deposit the balance of
consideration within the time stipulated in the decree wth
super added condition that in the event of default the suit
woul d stand dismssed, is a prelimnary decree, is‘'to ignore
the rel evant provisions of the Code of G vil Procedure which
require in certain types of suits to pass prelininary

decr ee. Such a suit when contested, each party  would be
accusi ng the opposite party of comitting breach of
contract. The right to ask for specific performance of

contract woul d be adjudicated upon and in fact in this case
it was adjudi cated upon. The trial court did call upon the
def endant to execute the conveyance on recei pt of
consi der ati on. Such a decree could never be said to be
prelimnary decree. [841 E-Q

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 1389 of
1976.

Appeal by Special Leave fromthe Judgnent and Order dated 6-
6-74 of the Calcutta High Court in Appeal from Oigina
Decree No. 1056 of 1968.

842

Purushottam Chatterjee and Rathin Das, for the Appellant.

D. M Mikherjee and NN R Chowdhury, for the Respondents.
The Judgrment of the Court was delivered by

DESAI J.-This appeal by special l|eave by the origina
plaintiff questions the correctness of the decree disnissing
her suit for specific performance of contract for 'sale of
prem ses No. 88-A, Rash Behari Avenue, Calcutta, entered
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into between her and deceased Snt. Paribala Das on 8th
February 1956 for a consideration of Rs. 46,000/-. The
agreenment of sale, Ext. 1, recites that Rs. 1001/- were paid
as earnest money and subsequently the defendant vendor
received a further sumof Rs. 2,000/- from the plaintiff
intending purchaser. Various terns of agreement would be
referred to in the course of this judgnent. The plaintiff
filed the suit for a decree for 'specific performance of the
contract alleging that even though she 'is ready and willing
to performher part of the contract the defendant No. 1 has
not conpleted the transaction and, therefore, a decree for
specific performance should be nade in favour of the
plaintiff. In this suit she inpleaded vendor defendant No.
I and her son Hrishikesh Das as defendant No. 2. The suit
was resisted by the defendants, inter alia, contending that
the plaintiff was not ready and willing to performher part
of the contract nore particularly saying that the vendor was
in wurgent need of nmoney to pay off the nortgage debt and,
therefore, she had entered into contract for sale of
property “and that tinme was of the essence of the contract
and yet the plaintiff under one or the other false pretext
put off performng her part of the contract so that the
vendor was conpelled to sell another valuable property
bearing No. 86-A, Rash Behari Avenue, Calcutta. The tria
Court after an el aborate exam nation of the evidence decreed
the suit on 30th April 1962 directing "defendant No. 1 to
execute and register a deed of sale in favour of the
plaintiff in respect of the prem ses No. 88A,  Rash Behar
Avenue, Calcutta, on receipt of the bal ance of consideration
of Rs. 42,999 and a further sumof Rs. 500 if there be an
excess land of 1 cottah 88 sq. ft. beyond 2  cottahs 2
chittaks 38 sq. feet or any noney proportionate to the
extent of the excess land, amicably within 30 days, of date,
failing which the plaintiff do deposit in Court t he
consi deration thus due, together wth the cost of execution
and registration and the draft of the conveyance with stanp
for the conveyance within 15 days of the expiry of 'that 30
days for having the conveyance executed and registered
t hrough Court. In case of default on the part of the
plaintiff in conplying with the above order the suit shal
stand dismissed with costs and that the sum of Rs.

be paid by the .... to the .... on account of the costs of
this suit, with interest thereon at the rate of...... per
cent per annumfromthis date to date of realisation". The

decree in terns of the operative portion her ei nabove
mentioned was drawn up on 16th May 1962. Since the date of
the decree certain events occurred which would be noticed
while examining the first contention on behalf of. the
appel l ant  herein. Suffice it to say that the ~vendor
preferred first appeal to the High Court of Calcutta on 1lth
April 1968. When the appeal appeared on the cause'list and
was taken up for hearing, an application under s. 5 of the
Limtation Act supported by an affidavit was

843

filed on 8th August 1972 requesting the Court that in case
the appeal is found to be barred by limtation the appell ant
before the High Court was prevented by a sufficient cause
frompreferring the appeal in time and, therefore, the del ay
should be condoned. The, application for condonation of
del ay and the appeal were heard together and the Hi gh Court
whil e holding that the appeal was barred by limtation, was
further of the opinion that the vendor appellant before it
was prevented by a sufficient cause from preferring the
appeal in tinme, and accordingly condoned the delay. On
nmerits, the High Court held that the vendor was al ways ready
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and wlling to performher part of the contract but the
plaintiff purchaser under one pretext or the other deferred
performng her part of the contract beyond reasonable tine
and was, therefore, not entitled to a decree for specific
performance. Accordingly, the H gh Court allowed the appea
and dismssed the plaintiff purchaser’s suit. Hence this
appeal by the plaintiff purchaser

The first contention raised on behalf of the appellant is
that the appeal before the H gh Court preferred by the
respondent vendor was barred by limitation and the vendor-
had failed to make out any cause nmuch less a sufficient
cause, preventing her frompreferring the appeal in tinme and
the Hi gh Court was in error in exercising the _ discretion
condoning the delay and admitting the appeal to file. On
behal f of the vendor respondent it was submitted that the
appeal before the Hi gh Court was in tine and at any rate the
di scretion exercised by the H.gh Court could not be styled
as perverse or- unreasonable and this Court should not
interfere/ with the same. Sinultaneously, it was subnmtted
that the material on record woul d unquestionably establish
that the appellant before the H-gh Court was prevented by a
sufficient cause frompreferring the appeal in tine.
Sone relevant and material dates nmay now be noticed.
Agreenent of 'sale, Ext.” | on which suit was founded was
execut ed on 8th February 1956. Sui t for specific
performance of this agreement was instituted on 28th January
1957. It was decreed on 30th April 1962. The decree was
drawn up on 25th May 1962, the first appeal was preferred on
11th April 1968. An application wunder s. 5 of t he
Limtation Act supported by an affidavit was presented on
8th August 1972. There are certain events that  occurred
after the decree was drawn up on 25th May 1962 and before
11th April 1968 when appeal was preferred by the vendor of
which brief note would be necessary. The material | portion
of the decree has been set out in extenso above and at first
glance it would appear that the purchaser had to pay the |
amount therein nentioned to the vendor within 30 days from
the date of the decree and the vendor had to execute the
deed of conveyance failing which the amunt was ‘'to be
deposited in the Court within 15 days fromthe expiry of the
first mentioned 30 days and subnit the draft of —conveyance
to the Court for getting it executed and registered through
the Court. The decree further directed that if t he
purchaser failed to deposit the ambunt within the stipul ated
time the suit would stand di sm ssed. The vendor interpreted
the decree to be a prelimnary decree, and awaited the
purchaser to performher part of the decree by ~depositing
the ampunt in the Court. The purchaser failed to deposit
the anpbunt within the
844
stipulated tine but on 14th June 1962 she sought sone
directions fromthe Court for naking the deposit. There was
some di spute between the parties about the extra | and which
was to be sold and its price. An order was nade by the
trial Court on 14th My 1964 directing the plaintiff
purchaser to take steps for appointment of a Conmi ssioner to
determine the area of extra land and the price to be paid
for such land and she was required to take steps by 22nd May
1965. A further direction was given on 26th August 1965
directing the plaintiff to deposit Rs. 42999 plus Rs. 500 by
22nd Septenber 1965 pursuant to the maps and report
subm tted by the Comm ssioner. Plaintiff pur chaser
preferred Civil Revision Application No. 3195 of 1965
chal I engi ng the report of the Commi ssioner and the direction
of the Court. The Civil Revision Application was disnissed
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by the High Court on 8th January 1968 and the H gh Court
si mul taneously extended the tine for depositing the balance
of consideration by three weeks fromthe date of the order
making it conditional that in the event of default the suit
woul d stand di smssed. This order was nodified by the High
Court on 2nd February 1968 extending the tine to make the
deposit till 8th February 1968 retaining the origina
condi tion. The purchaser deposited the bal ance of
consideration on 6th February 1968 whereupon the vendor
defendant No. 1 rmade an application on 25th March 1968
requesting the Court to draw the final decree so as to
enable her to prefer first appeal. This application was
rejected by the Court on 27th March 1968 and thereafter the
appeal was preferred to the High Court on 11th April 1968.
As stated earlier, an application requesting the Court to
condone the delay in preferring the appeal was filed on 8th
August 1972.

The appeal against the decree dated 30th April 1962
preferred’ on 11th~ April 1968 was obviously barred by
[imtation. To assert that the decree nade in a suit for

specific —performance of ~contract for sale of imovable
property calling upon the purchaser to deposit the bal ance
of consideration within the tinme stipulated in the decree
wi th super added condition that in the event of default the
suit would stand dismi'ssed, is a prelimnary decree, is to
ignore. the relevant provisions of the Code of Cvi
Procedure which require in certain types of suits to pass
prelimnary decree.. 'Such a suit when contested, each party
woul d be accusing the opposite party of conmtting breach of
contract. The right to ask for specific ~performance of
contract woul d be adjudicated upon and in fact in this case
it was adjudi cated upon. The trial court did call upon the
def endant to execute the conveyance on recei pt of
consi derati on. Such a decree could never be said to be
prelimnary decree. |f defendant vendor was contesting the
right of the plaintiff to ask for ’'specific performance and
that was concluded adverse to her and if the vendor wanted
to challenge the finding, it was incunbent upon her to
prefer an appeal within the prescribed period of limtation
Simlarly, it is also not possible to entertain the
contention that the orders extending the time to deposit the
bal ance of consideration would result in amending the decree
and as the appeal is preferred after such | ast amendnent the
appeal would be in tine. Reliance was placed on Sm
Soudani ni Das v. Nabatak M a Bhuiya and others, (1) but that
(1) A1.R 1931 Calcutta 578.

845

decision would not assist the respondent and in fact the
Hi gh Court treated that fact as sufficient for extension of
time wunder s. 5. The decision in Jagat Dhish Bhargava V.
Jawar har Lal Bhargava and others ( 1 ) proceeds on'the basis
that litigant deserves- to be protected against the 'default
conmitted or negligence shown by the Court or its officers
in the discharge of their duties. |In that case litigant had
applied for certified copy of the decree ’'soon after
judgrment | was pronounced but as the certified copy was not
gi ven, appeal was filed wi thout producing certified copy of
the decree and it was contended that under the relevant
rules appeal was not conpetent. Such is not the case.
Present respondent, if she wanted to question the decree
directing her to execute conveyance, ought to have preferred
appeal against the decree dated 30th April 1962. That has
not been done and obviously the appeal preferred on 11th
April 1968 was barred by linitation.

The High Court rightly held that the appeal was barred by
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[imtation, and then proceeded to exam ne the subm ssion of
the appellant before it that the appellant was prevented by
a sufficient cause frompreferring the appeal in time and
the delay should be condoned. The High Court having
examined all the relevant materials placed before it, has
exercised its discretion in favour of the appellant by
condoning the delay and admitting the appeal to file. In
the facts and circunmstances of this case, could it be said
that the Hi gh Court conmmitted an error in exercising its
di scretion in favour of the appellant before it ?

At the outset it was urged that the cause shown by the
respondent which prevented her frompreferring the appeal in
time is not the one accepted by the Hi gh Court, but the Hi gh
Court has made out entirely a different ground not pleaded
for condoning delay.. W& have gone through the application
filed by the appellant before the High Court praying for
condoni ng delay. It was asserted that the appeal, is within
time and alternatively it was prayed that delay, if any, be
condoned. The H. gh Court examined both linbs of the
cont enti on. W see no contradiction in what is stated in
the application and what the H gh Court found as a fact.
The contention is that decree was a prelimnary decree and
on deposit it became-a final decree. Alternatively it was
contended that various events that occurred since the decree
did create an inpression in the mnd of the vendor appell ant
that till the balance of purchase price was deposited the
right to file an appeal did not arise and- that a fina
decree would be nade. That was pleaded and that has been
accepted. Therefore, there is no merit in this contention
Very serious exception.is takento one observation of the
Hi gh Court that an application for condoning the delay was
submitted simultaneously with filing the appeal though in
fact it was done nearly four years after filing of the
appeal, and that the office of the H gh Court was msled by
certain averments nade in the Meno of Appeal which the
Registry prima facie accepted and nunbered the appea
without insisting upon an application for condonation of
delay or bringing that fact to the notice of the 'Court on
whose cause list the appeal was listed for adnission. Now,
it is undoubtedly true that the application

(1) A 1.R 1961 S.C 832.

846

for condoning the delay was nmade on 8th August 1972 and
there is sone factual error in-stating in the judgnent that
the application was simultaneously filed with the appeal
But this aspect is not very material as the delay had to be

explained till the date of filing of the appeal and not at
any rate after filing of the appeal or till the [ application
for condoning the delay was nade. It is true that in the

Meno of Appeal it has been stated that the appeal is
directed against the judgnment and decree dated 30th Apri

1962 as amended and/or nodified by orders dated 8th January
1968 and 2nd February 1968. The avernents are factually
correct and, therefore, it could not be said that they were
nmade with a viewto msleading the Registry of the High
Court. By the decree dated 30th April 1962 purchaser was
directed to deposit the bal ance of consideration within the
stipulated time and at the request of the purchaser the tine
was first extended by the trial Court and then by the High
Court in Gvil Revision Application No. 3195 of 1965 on two
different occasions, viz.on 8th January 1968 and 2nd
February 1968. Therefore, no exception can be taken to those
avertments which are factually correct though the appea
would lie obviously against the decree dated 30th Apri

1962. It, however, appears that as the appeal was nunbered
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and was even adnmitted, though the application for condoning

delay was not nade till the appeal was placed on the cause
list and was actually taken up for hearing when an objection
was raised that the appeal was barred by limtation. It is

obviously at that stage that the application for condoning
del ay was made.

The appellant before the H gh Court did honestly believe
that the decree was a prelimnary decree and only after the
deposit as directed therein was made by the plaintiff

purchaser that a final decree would be rade. The | earned
trial judge has also styled it as a prelinnary decree.
Subsequent steps which have been listed in detail above

clearly show that the plaintiff purchaser did not deposit
the ampunt and in fact got a Conm ssioner appointed for
deternmining the area of excess |land and when the report of
the Comm ssioner was accepted by the trial Court, that
deci sion was questioned by the plaintiff in Gvil Revision
No. 3195/ 65. I'f since the decree the plaintiff sought
extension of tinme for depositing the anmount which was the
obligation inposed by the decree the performance of which
wi || make the decree executabl e against judgnment-debtor, the
j udgrent - debt or may honestly, though erroneously, believe
that there was no decree against which she could appea

unl ess the deposit was nade. The decree al so provided that
failure to deposit woul'd entail dismssal of the suit. The
def endant may honestly believe that if the consideration is
not deposited the suit would stand disnissed and it would
not be necessary to prefer an appeal at ‘all. Such a
contention may not stand the scrutiny of a |law Court but the
guestion to which we nust address ourselvesis whether the
def endant vendor on account of this peculiar situation could
be said to be prevented by a sufficient cause from
preferring an appeal in tinme ? Soon after the deposit was
made she first requested the Court to draw up a final decree
whi ch request was turned down and she immediately preferred
the appeal. These are relevant considerations whil e exam n-
ing a request for condoning the delay in preferring an
appeal and on

847

these rel evant considerations if the Hgh Court is satisfied
si mul t aneously keeping in view the conduct of the, Plaintiff
since the date of the decree a case for condoning the delay
is mde out, and no exception can be taken to it. It is
undoubtedly true that in dealing with the question of
condoning the delay under s. 5 of the Limtation Act the
party seeking relief has to satisfy the Court that ~he had
sufficient cause for not preferring the appeal or making the
application within the, prescribed tinme and this has always
been wunderstood to nean that the explanation has to  cover
the whol e period of delay, vide Sitaram Rancharan etc. v. M

N.  Nagarshana & Others(1l). However, it is not possible to
lay down precisely as to what facts or matters  would
constitute ’'sufficient cause’ under s. 5 of the Limtation
Act. But those words should be liberally construed so as to

advance substantial, justice when no negligence or -any
inaction or want of bona fides is inputable to a party,
i.e., the delay in filing an appeal should not have been

for. reasons which indicate the party' s negligence in not
taking necessary steps which he would have or should have
taken. What woul d be such necessary steps will again depend
upon. the circunstances of a particular case (vide State of
West Bengal v. Adnministrator, Howah Minicipality and
ot hers(2). Di scretion is conferred on the Court before
whi ch an application for condoning delay is made and if the
Court after keeping in view relevant principles exercises
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its discretion granting relief unless it is shown to be
mani festly unjust or perverse, this Court would be | oathe,
to interfere with it.

The High Court took into consideration the fact that no
affidavit in opposition to the application for condoning
delay was filed even thorough copy of the application was
served on the present appellant who was respondent before
the High Court and accordingly it was concluded that
avernents in the application remained unrebutted. The Hi gh
Court also took into consideration the relevant fact that
plaintiff sought extension of tine to deposit balance of
consideration from tinme to tine and this is imnportant
because if the deposit was not nade the suit was likely to
be di snmi ssed as per the decree of the trial Court as well as
the order of the High Court in Cvil Revision Application
No. 3195 of 1965. The Hi gh Court recapitulated the events
since the judgnent of the trial Court and concluded that it
was satisfied that the appellant before it had sufficient
cause for not preferring the- appeal within the period as
prescribed “in law and accordi ngly condoned the delay in
preferring the appeal. [n our opinion these are vital and
rel evant considerations was considering the prayer for
condoni ng the delay in preferring the appeal and no case is
made out for interferingwith the sane.

And now to the merits of the contentions raised in the
appeal. Plaintiff’s suit for specific performance had been
decreed by the trial Court and on appeal by the vendor
def endant, the suit has been dismissed. Plaintiff is here
before us praying for a decree for specific

(1) [1970] 1 S.C R 875 at 889.
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performance of the contract. Let it be recalled that the
contract of which plaintiff seeks perfornance is dated 8th
February 1956 and the parties had agreed to conplete the
transaction by the end of April 1956. < The contract provided
that within a week fromthe date of the agreenent the,
vendor shall give to the purchaser for proper inspection al
original docunents of title and other papers connected
therewith and necessary information and the purchaser shal
within a period of 3 one and half nonths from such
i nspection of the docunments and ot her papers and receipt of
other particulars and information conpl ete her searches in
respect of the property and the vendor’s title being proved
good and marketable So the satisfaction of the purchaser the
deed of conveyance will be executed and registered wthin
fifteen days thereof in favour of the purchaser ~or her
nom nee or nom nees at the cost of the purchaser or such
nom nee or nom nees. The vendor al so, agreed and undert ook
to deliver to the purchaser vacant and peaceful . possession
of the property to be sold with the execution of the deed of

conveyance. Keeping in viewthese inportant terns, M.
Purshottam Chatterjee contended that the Hi gh Court was in
error in holding that the vendor conplied with all the

requests of the purchaser and it was submitted that the
vendor had commtted a default in conplying with the
requests. It was subnitted that the plaintiff purchaser
wanted to inspect title deeds as evidenced by Ext. 2 dated
17th February 1956 to which a reply was sent on behalf of
the defendant vendor that these documents were filed in
title suit No. 10 of 1956 and were lying in the Third Court
of the Sub-Judge at Alipore and that it was as late as 9th
August 1956 that the defendant vendor asked the purchaser to
i nspect the documents in the Court and also failed- either
to produce the original documents or certified copies as
undertaken in the contract for sale of property. It was,
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therefore, contended that the vendor committed a breach of
the terns of the agreement when she failed to produce the
title deeds for inspection of the purchaser wthin the
prescribed tine schedule. |t appears that the contention in
the formit was canvassed before us was not raised before
the Hi gh Court. Nor does it appear to have been contended
before the trial Court. However, it must be stated that in
a slightly different formthis contention was pressed before
the trial Court in support of the submssion that the
plaintiff was entitled as per terns of the contract to one
foot of land to the north of the property to be purchased
and the trial Court which bad in fact decreed the
plaintiff’s suit, had on this point held against the
plaintiff. M. Mikherjee for the respondent subnmitted that
title was approved by the plaintiff by 30th April 1956 and
then she was put in possession of a substantial portion of
the prem ses. At any rate, during the extended period the
title ,of the vendor was accepted by the plaintiff and the
draft 'of /~ conveyance deed prepared by her attorney was
accepted by the vendor and yet the plaintiff failed to take
conveyance by the date next fixed for the same and--raised
an untenable controversy about 1 foot of land to the north
of the property tobe sold to her. Therefore, even if
vendor failed to submt title deeds intime it |oses al
significance. Save this, the finding of the H gh Court that
the defendant had conplied with all the requests made by the
plaintiff to conplete the transaction in tine could not be
assail ed.
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The Hi gh Court reversed the decree of the trial. Court
hol ding that the plaintiff purchaser had under one pretext
or other put off the taking of the deed of conveyance and

del ayed per form ng her part of “the contract. The
correctness of this finding was seriously assailed on behal f
of the appellant. It was urged that the Hi gh Court itself

has found in this case that time was not, the essence of the
contract nor was it made essence of the contract because the
date for performance was extended on nunber of occasions.
It was wurged that this discloses a self-contradictory
approach on the part of the. High Court when on the one
hand it holds that time was neither the essence of the
contract nor was it nade essence of the contract but on - the
ot her refuses decree for specific performance on the only
ground that the plaintiff delayed perform ng her part of the
contract. It is undoubtedly true that the Hi gh~ Court has
recorded a finding (p. 32) that tine was not the essence of
the contract nor was it nmade essence of the contract by a
specific notice, but it is equally true that the plaintiff
seeks relief for specific performance of contract and it is
i ncumbent upon the plaintiff to affirmatively establish that
all throughout he or she, as the case may be, was willing to
perform his or her part of the contract, and that the
failure on the part of the plaintiff to performthe contract
or willingness to performher part of the contract may in _an
appropriate case disentitle her to relief, one such
situation being where there is inordinate delay on the part
of the plaintiff to, performhis or her-part of the contract
and that is how the H gh Court has approached the matter in
this case. One, aspect of the case which deserves notice is
that by the ternms of the contract the vendor had to put the
purchase in possession of the property when conveyance is
executed and bal ance of consideration is paid and, that was
to be done by the end of April 1956. Even though the
plaintiff purchaser had failed to performany portion of her
part of the contract by the end of April 1956, the vendor
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put the plaintiff in actual possession of the first and
second floors of the premises to be sold on 28th April 1956
and the plaintiff is in possession of the same till today
that is after a | apse of nore than 20 years. On the other
hand, she deposited after struggle and procrastination the
bal ance of consideration on 6th February 1968 that is nearly
12 vyears after the date of agreenment. The plaintiff thus
enj oyed actual possession of the property fromApril 1956 to
February 1968 when she parted with consideration wthout
paying a farthing for the use and occupati on of the prenises
whi ch, on a reasonable construction of the contract, she was
not entitled at all, till she parted with the full consi-
deration and took the conveyance. This has undoubtedly
wei ghed with the High Court in coming to the conclusion that
the plaintiff is disentitled to a relief of specific
performance of contract.

M. Chatterjee contended that delay on the part of the
plaintiff would not disentitle her to a decree for specific
performance wunless it can be shown that tine was of the
essence of the contract or was nade essence of the contract
or delay on the part of the wplaintiff anounted to
abandonnent of the contract. Qur attention was drawn to
Article 466, Halsbury's Laws of England, 11l Edition, Vol.
36, p. 322 where it is observed that delay by a plaintiff in
performng his part ~of the contract is a bar to his
enforcing specific perfornmance, pro-
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vided that (1) tinme was in equity originally of the essence
of the contract; or (2) was nade so by subsequent notice;
or (3) the delay has been so great as to beevidence of an
abandonnent of the contract. It was then said that in view
of the finding of the Hi gh Court that tine was not " of the
essence of the contract or was not so nade, the decree could
not be refused on the ground of delay. The question whether
relief of specific performance of the contract for the
purchase of immveable property should be granted  or not
al ways depends on the facts and circunstances of each case
and the Court would not grant such .a relief if it gives the
plaintiff an unfair advantage over the, defendant. A few
rel evant facts of the case woul d unm stakably show that if a
decree for specific performance in this case is granted it
would give the plaintiff an wunfair advantage over the
def endant . The defendant was obliged to sell the property
because it was nortgaged with Hi ndustan Co--oper ati ve
"l nsurance Society Ltd., and the nortgagee Conpany had fil ed
Title Suit No. 10/656 for realisation of nortgage dues. The

vendor then had thus a conpelling necessity to “sell the,
property to save the property frombeing sold at a Court
aucti on. It is in this background that we have to

appreci ate the conduct of the plaintiff. The stages wthin
which the contract was to be conpleted were clearly
demarcated and set out in the contract itself and by the end
of April 1956 the transaction was to be conpleted. 1In her
anxiety to see that the transaction was conpleted the
def endant vendor put the plaintiff in possession of a
substantial portion of the property even when the plaintiff
had not paid a nmajor part of the consideration. This would
clearly evidence the anxiety of t he def endant to
successfully conplete the contract within the stipulated
time. To repel this submission on the flinsy ground that
nortgage was not referred to in the contract for sale is
to ignore the letter on behalf of the defendant dated 25th
February 1956 in which it is specifically stated that the
title deeds of the property in question were lying in the
court of Sub-Judge at Alipore in which Hi ndustan Co-
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operative Insurance Society Ltd., had filed a suit for
realisation of nortgage dues. And the procrastination on
the part of the plaintiff put the defendant then in such a
di sadvant ageous position that she was forced to sell the
adj acent property 86A, Rash Behari Avenue to Hi ndu Mha
Sabha to raise enough noney to pay off the dues in respect
of the property which the plaintiff desired to purchase. |If
in this background the H gh Court took into consideration
the fact that while the defendant did everything within her
power to nmeet the requests nmade by the plaintiff, the latter
avoi ded perform ng her part of the contract under one or the
ot her pretext and, therefore, is disentitled to a decree for
specific performance, no serious exception can be taken to
this finding.

M. Chatterjee, however, contended that assuming there was
delay on the part of the plaintiff in perform ng her part of
t he contract, once she was  put in possession of a
substantial portion of the property which was intended to be
purchased, a decree for specific performance could not be
ref used. I'n thi's connection be invited our attention to
para 474, Hal sbury’s Laws of England, Ill Edition, Vol. 36,
p. 325, where it is observed that delay does not, however,
bar a claimto specific performance if the plaintiff has
been in substantial ‘possession of the benefits
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under the contract and is nerely claimng conpletion of the
| egal estate. Ref erence was also nade to Wllianms v.
Greatrex. (1) |In that case the delay was of 10 years before
entire period of 10 years neither side gave notice requiring
bringing an action for specific performance.  During the the
other to conplete the transaction. |In this background the
fact that the intending purchaser was put in possession of
t he pl ots acquired considerable . inportance and after
considering the question of |laches, a decree for specific
performance was granted. But the conclusion was reached on
the facts of that case. |In the case before us the defendant
had on as many as three different occasions invited the
plaintiff to conplete the transaction. By Ext. 2H, 17th
July 1956 was fixed as the date for execution and
registration and by Ext. 2J dated 9th _August 1956, 12th
August 1956 was fixed as the date for execution and
regi stration of the conveyance. Again by letter dated 27th
August 1956, Ext. 2P, the plaintiff was inforned that if the
transaction was not conpleted within a week from 26th August
1956, the defendant would treat the agreenent of sale as
cancelled, forfeit the earnest nmoney and claim danmages for
wongful use and occupation of the prem ses. In this
background it is not possible to accept the subm ssion  that
even if the plaintiff was guilty of delay in perform ng her
part of the contract, in viewof the fact that she is in
possessi on of a substantial portion of the property which is
the subject-matter of this appeal, the delay should be
over| ooked and a decree for specific performance should be
gr ant ed.

The correspondence that passed between the parties
prom nently brought out three points of dispute between the
parties. The plaintiff clained sale of one foot of land to
the north of the property involved in dispute. Reliance was
pl aced in support of the subm ssion on the map annexed to
the agreenent. The map prepared by the Conm ssioner was
also referred to. It is not necessary to exam ne evidence
on this point because both the trial Court which decreed the
plaintiff's suit and the H gh Court which held against the
plaintiff have recorded a concurrent finding that the
plaintiff was not entitled as part of the agreenent to
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purchase one foot of land to the north of the property. In
fact, it has been held that this claim was purposely
invented by the plaintiff fully knowing that to the north of
the prem ses 88A, Rash Behari Avenue there was no |and
appurtenant to the said premses. Even if both the maps are
conpared it is not possible to cone to the ,conclusion that
there was any such | and which was included in the agreenent
of sale. |If there was no such | and which could be sold to
the plaintiff and yet if the plaintiff persisted in making
this denmand, the High Court and the trial Court were both
amply justified in coming to the conclusion that this claim
was invented with a viewto putting off the date for
perform ng her part of the contract. But in this connection
M. Chatterjee contended that the plaintiff purchaser wanted
demarcati on of boundary as per Ext. 2E and instead of
agreei ng to nake arrangenent for demarcation. the defendant
contended that, demarcation was aready effected. By letter
Ext. 2K, the plaintiff denied any such demarcation. It was
also urged that there is no docunent on record which would
show t hat' any joint denarcation of

(1) [1956] Al EE R 705.
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the boundary was undertaken and demarcati on was nade. In
this connection, the letter Ext. 2P “on behalf of the
def endant clearly shows that demarcation of the boundary was
al ready done. The di'spute about denarcation has hardly any
rel evance. 1In fact, the dispute is raised by the plaintiff
when she clains one foot of land to the north of property.

Even if one relies upon the map annexed to the agreenent,

the claimis not substantiated.  Both the trial court and
the Hi gh Court have concurrently found that no such | and was
agreed to be sold. If the plaintiff ~still persists in
maki ng such a demand she is asking the defendant to perform
an agreement which was not entered-into between the parties.

However, this nmatter can be looked at from a slightly
different angle also in that when the Comm ssioner prepared
the map the plaintiff questioned(it in the High Court and
the H gh Court accepted the Commissioners map showing /which
was the property to be sold by the defendant to the
plaintiff and this map did not contain one foot of land to
the north of the property. The contention about one foot of
land to the north was already negatived and could not" be
reagitated before the H gh Court. Even apart from this
t echni cal aspect substantially on evidence also the,

plaintiff fails on this point. Yet she delayed  perform ng
her part by insisting upon buying one foot of land.

Anot her di spute between the parties was with . regard to the
claim of Rs. 2,000/- which the plaintiff appears to  have
paid to the tenant to get himvacate a portion of the
prem ses so that she could take over possession. Both the
trial court and the High Court have rejected this claim
observing that if the plaintiff voluntarily paid something
for her own benefit she could not claimthe sane from the
def endant . There is nothing to show that this anount —was
paid by the plaintiff on behalf of the defendant or with the
consent or concurrence of the defendant. The plaintiff,

till 1968 when she deposited the bal ance of consideration in
the Court, was not entitled to be put in actual possession
and yet if she was put in possession of a substantia

portion of the prem ses and she for her own benefit paid
sonething to the tenant in a portion of the prenises to
vacate the sane so that she can enjoy it, it was a voluntary
paynment rmade by her for her own benefit and not for the
benefit of the vendor. That anount was used by her for her
own benefit and could not be recovered fromthe defendant.
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On the contrary, this claimwould show that the plaintiff
was putting hurdles in the way of perform ng the contract.
M. Chatterjee argued that the H gh Court clearly committed
an error in law in holding that the plaintiff had no
wherewi thal to pay the bal ance of consideration and it was
further argued that the H gh Court took into consideration
extraneous circunstances such as the insolvency of the
husband of the plaintiff to come to the conclusion that the
plaintiff had not necessary wherewithal with her to pay the
bal ance of consideration. In this connection the plaintiffs
case is that the amount of Rs. 2,000/- paid as earnest noney
was advanced by her husband and she was to procure the
bal ance of consideration by selling her ornanents which she
had with her. The plaintiff has not stepped into the
wi t ness box. There is no naterial to show that she bad
enough ornaments which would have fetched nearly Rs.
45, 000/ - .
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But reliance was placed on the pass books of the plaintiff’'s
husband. The pass books show an overdraft account in the

name of the husband of the plaintiff. Assuming that the
entries in the pass book show that the husband of the
plaintiff could have procured the anount, the plaintiff’s
case is that she was to sell the ornanents to procure the
bal ance of consideration. |If that was the case, she wanted
to nmmke out, it was incunbent upon her to step into the
wi tness box. Now, as against this, there are some telltale
facts on record which pernmit an irresistible inference that
the plaintiff did not have necessary wherewi thal to pay the
bal ance of consideration and therefore, she put forth one or
the other excuse to avoid the perfornmance, of her  part of
the contract. Two such pretexts can be readily pointed out,
one when she insisted for the, sale of one foot of land to
the north of the property which claimwas thoroughly ‘unjust
and inproper, and second, the demand of- Rs, 2,000/- spent
by her in making the tenant vacate a portion of the
prem ses. The contract was to be conpleted by April 1956 it
was not conpleted till 1957 even though the defendant  after
satisfying the queries of the plaintiff fixed different
dates on different occasions calling upon the plaintiff to
conplete the transaction. Thereafter plaintiff filled a
suit. The suit was decreed on 30th April 1962. We have
already at another place referred to this decree. to  point
out that the plaintiff by that decree was called upon to
deposit the bal ance of consideration within 30 days of the
date of the decree. This would mean that she had to deposit
the bal ance of consideration by the end of May 1962. She
did not deposit the anpbunt by the stipulated (date... She
asked for extension of tine. Thereafter she noved an
application for ascertaining the area of excess |and /which
was being sold to her. Under this pretext she - did not
deposit the bal ance of consideration. Thereafter when the
Conmi ssi oner prepared the map and the Court fixed another
date to deposit the anmount, she questioned the order of the.
Court in the High Court and after the H gh Court dism ssed
her revision application and called upon her to deposit the
bal ance of consideration she again sought extension and
ultimately deposited the anbunt on 6th February 1968. Thi s
woul d show that at the material point of time she did not
have the necessary wherewithal to pay the balance of
consideration and to take the conveyance and this would
provide tell-tale evidence to explain her conduct in putting
forth one or the other inpedinent in the path of perfornmance
of the contract. |If in the background of this evidence the
H gh Court reached the conclusion that she did not have the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 16 of 17

necessary wherewithal wth her to pay the balance of
consideration and take the deed of conveyance, one cannot
take any exception to it. But in this connection M.
Chatterjee contended that the plaintiff seeking specific
performance of the contract is. not required to show that
she has at all material time necessary cash with her to per-
form her part of the contract. It 1is enough if the-
plaintiff can show that she was in a position to raise the
noney required at or about the tine when the contract was to
be; performed and she discharges the obligation of proving
readi ness and willingness so far as the financial aspect is
concerned. Reliance was placed on Jitendra Nath Roy v. Snt
Maheswari Bose(1l). Undoubtedly, the question would be,

(1) A 1.R 1965 Cal cutta 45.
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while examining the readiness and wllingness of t he
plaintiff to performher part of the contract to find out
whet her she woul-d be in a position to take the conveyance by
payi ng the balance of consideration and that the enquiry nmay
wel | be, made whet her she would be in a position to raise-
the noney. Reference was al so made to Bank of India Ltd. v.
Jansetji A H Chinoy and Another(1l), where it was held that
the plaintiff seekingto prove that he was ready.and wlling
to fulfil his financial obligations has not necessarily to
produce the noney or to vouch a concluded schene for
financing the transaction. After the High Court dism ssed
her revision application and fixed the date 8th January 1968
for depositing the anmpunt, she had no further contention to
put forth and she shoul d have deposited the anmount yet she
sought extension of tinme. And-along with this,  one nust

keep in view her «contention that she had to 'sell her
ornanents to raise the amount for which she'did not step
into the wtness.box to prove her ~contention. In this

background it does appear that the plaintiff had not the.
necessary wherewithal to performher part of the contract.

It was next contended that the relief for specific
performance being discretionary and the trial Court having
exercised its discretion one way in favour of the plaintiff,
the Hi gh Court should not have interfered with the sane. It
may be recalled that on mgjor points of dispute between the
parties the trial Court and the H gh Court recor ded
concurrent findings to wit the claimof the plaintiff for
sal e of one foot of land to north of property and the denmand
of Rs. 2,000/- spent by the plaintiff for renbving the
t enant . The third dispute was about renoval of fixtures
from the northern wall by the defendant. The trial court
held that the defendant commtted default in. renoving the
fixtures. Qur attention was drawn to the rel evant
correspondence on the subject. It was urged that the
defendant was required to renove the fixtures on the
northern wan. On this point the trial court held'that the
defendant conmmitted default in renmoving the fixtures. In
fact, the correspondence would show, that the fixtures could
be. renmoved in a short time and the defendant was always
willing to renove the fixture. But the trial court held
that the defendant committed a default in this behalf and
recorded a finding that as both the plaintiff and the
defendant committed default |aw nust take its own course,

viz., the plaintiff should get a decree for specific
performance of that contract. The H gh Court exam ned this
contention neticulously. ,So have we done here. 1In fact, it

prom nently appears that the plaintiff put off performng
her part of the contract presumably because she had not the
necessary wherewithal to take the conveyance when she would
be obliged to pay the bal ance of consideration and having
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obt ai ned possession struck on to it wthout neeting her
obligation. |If in this background the H gh Court interfered
with the decree of the trial court, we see not hi ng
obj ectionable in it. The decree for specific performance in
this case has been rightly refused and this appeal is liable
to be di sm ssed.

(1) 77 1. A 76.
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Al one stage M. Chatterjee wanted us to work out the
equities of ’'the situation but as, we are of the opinion
that the plaintiff is not entitled to a decree for specific
performance of the contract, we need not exam ne the sane.
Accordingly, this appeal fails and is dismssed with costs.

S R Appeal dism ssed.
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