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DATE OF JUDGVENT: 24/ 11/ 1998

BENCH
S. SAGH R AHVAD, S. RAJENDRA BABU

ACT:

HEADNOTE

JUDGVENT:

JUDGVENT

Raj endra Babu. J.

The respondent, while discharging the duties as
Asst. Sub-Inspector in CRPF at Guwahati, was transferred to
Jammu By order dated May 31, 1991 and he was relieved on the
sane day to enable himto proceed to Jamu. The respondent
failed to report for duty at Jammu but had renmai ned absent
on the ground that he was not well and he had been' advised
to take rest. He was served wi th menorandum of Charges. The
gist of it is as under:

1. That he did not report for duty at the office of the

| GP(OPS), CRPF, J&K, Srinagar on his tranfer/attachnment and
did not proceed to his new posting from present office as
ASI (M in GC, CRPF, Gauwahati and thereby committed an act
of disobedience of the orders of his superiors in the
di scharge of his duties in his capacity as a nmenber of the
force under Section 11(1) of CRPF Act, 1949;

2. That he commtted an act of neglect of duty in his
capacity as a nenber of the force inasnuch as he renmained
absent from duty from June 1, 1991 to Septenber 2, 1991
wi t hout proper perm ssion fromthe conpetent —authority and
wi t hout sufficient cause, reason or ground thereby violated
Section 11 (1) of CRPF Act, 1949;

3. That he conmtted an act of m sconduct by sending an
application dated June 1, 1991 directly to IGP, NES,CRPF, in
violation of the provisions contained in Para 3 of ~-Circul ar
Oder No. 3/80 read with the decision of the Government of
India in this regard.

The Enquiry Oficer conducted an enquiry on the

af oresaid charges and nade a report to the Disciplinary
Aut hority. The Disciplinary Authority noticed certain
irregularities in the conduct of the enquiry which were of
vital nature, in particular, that the Enquiry Oficer acted
on the letters of one U N Chaini, who was a wtness on
behal f of the department and K M Verghese, who was a w tness
on behal f of the respondent on the basis of a representation
nmade by themstating the facts within their know edge. The
concerned authority was of the view that the witnesses
should have been examined in person and the procedure
adopted by the Enquiry Oficer was contrary to the relevant
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rules in taking their letter as statenents. The Enquiry
Oficer did not ascertain the facts necessary for the
concl usion of the case. Therefore, he set aside the
findings recorded by himand directed be novo enquiry by an
order nmade on My 19,1995 which was comunicated to the
respondent on June 7, 1995. Challenging this order, the
respondent preferred a wit petition in the H gh Court of
Guwahati. The learned Single Judge directed issue of rule
but did not grant any interimorder on the basis that Rule
15 of the Disciplinary Rules enables the authority to remt
the matter to the Enquiry Oficer for further enquiry and
that the power has been exercised by the authority under
Rul e 15 and nere use of expression "do Novo" will not change
the tenor of the order. A wit appeal was preferred agai nst
the said order and the Division Bench of the H gh Court
Ganted initially an interim order staying further
proceedings in the enquiry and thereafter by an order made
on Decenber 15, 1997 allowed the appeal by taking the view
that in an appeal arising out of an order of punishnent nade
by the '‘Disciplinary Authority accepting or rejecting the
concl usi on _reached by the enquiry authority, the appellate
authority could direct a fresh or de novo enquiry and such
power is not available to the Disciplinary Authority. Thus,
the Division Bench set” aside the order made by the
Disciplinary Authority on June 6, 1995. Hence this appea

by special | eave.

Shri K. N. Rawal , | ear ned Addi ti onal Solicitor
CGeneral, appearing for the appellant, drew our attention to
the Central Reserve Police Force Rules, 1955 and in

particular to Rule 27 thereof. Detailed procedure is set
forth therein. Rule 27(c)(6) enables the Comandant, if he
hinself holds the enquiry, to record his findings and pass
orders where he has power to do so and if the enquiry has
been held by any officer other thanthe Conmrandant, the
of ficer conducting the enquiry ~shall~ forward his report
together w th the proceedi ngs, to the Commandant, who shal
record his findings and pass orders where he has power to do
so. He submitted that such power  includes power to set
aside findings of the Enquiry Oficer if there’is any
serious infirmty in the conduct of an enquiry which my be
to the detrinental either to the interests of the departnent
or the delinquent official and in such a case it is
certainly open to the Disciplinary Authority to order
further or fresh enquiry, as the case may be. He further
submitted that the Disciptinary Authority has the power to
record his findings and pass appropriate orders in that
regard and such a power is inherent in such Disciplinary
Aut hority.

Shri K. T.Tulsi, |earned senior counsel appearing for

the respondent, relied upon the decision of this court in
K. R Deb Vs. Collector of Centrai Excise, Shillong ©1971 (2)
SCC 102, wherein, while interpreting Rule 15 of the Centra
Cvil Services (Cassification, Control and Appeal) Rules,
1957, it was held that the Disciplinary Authority has no
power to set aside an earlier enquiry and order a fresh
enquiry. He subnmitted that this decision nakes it clear that
it is not open to the Disciplinary Authority to order to
conduct a fresh enquiry in this matter. Therefore, he urged
that the view taken by the Hi gh Court is justified.

In order to satisfy ourselves of the correctness of

the contentions rai sed on behalf of the parties, we called
for t he original record of the enquiry and of the
Di sciplinary Authority and on going through the same, we
find that letters addressed to the Enauiry O ficer have been
treated as statements made before himof U N Chaini (PW)
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and letter sent by K M Verghese, who was to be exam ned as a
def ence wi tness.
What is contenplated in Rule 27(c)(2) is that
evidence material to the charge could be either oral or
docunentary and if oral, (i) it shall be direct; (ii) it
shall be recorded by the officer conducting the enquiry
hinself or by any officer; and (iii) the accused shall be
allowed to cross exami ne the witness. Wien reliance is
sought to be placed on oral evidence of witnesses it wll
have to be obtained in the manner indicated in the said Rule
and that the oral statement has to be recorded by the
officer hinmself conducting the enquiry in the presence of
the parties and it cannot be done in any other nmanner. The
procedure in taking letters as statenents is in violation of
Rule 27(c)(2). Therefore the contention put forth on behalf
of the appellant and the reasons set forth in the course of
the order setting aside the enquiry is justified. What Shri
Tulsi urged with reference to the decision in K R Deb
[supra] 1i's that there is no power in the Disciplinary
Authority to set aside an earlier enquiry and to order a
fresh enquiry. We may, in particular, refer to para 12 of
the sai d decision whichis as follows :
"It seens to us that Rule 15, on the face of it,
really provides for one inquiry but it may be
possible if in particular case there has been no
proper enquiry because sone serious defect has
crept into the inquiry or some i mport ant
Wi tnesses were not available at the tine of the
inquiry or  were not- exanm ned for  some other
reason the Disciplinary. Authority may ask the
inquiry Oficer torecord further evidence. But
there is no provision in Rule 15 for conpletely
setting aside previous inquiries on the " ground
that the report of the Inquiring Oficer or
Oficers does not _appeal “to the Disciplinary
Authority. The Disciplinary Authority has enough
powers to reconsider the evidence itself and cone

toits own conclusion under Rule 9". [p.105]
[ enphasi s supplied].
A careful reading of this passage will nmake it clear

that this court notices that if in a particular case where
there has been no proper enquiry because of sone serious
defect having crept into the inquiry or sone inportant
witnesses were not available at the time of the inquiry or
were not exami ned, the Disclpinary Authority nmay ask the
I nquiry Oficer to record further evidence but that
provi sion woul d not enable the Disciplinary Authority to ser
aside the previous enquiries on the ground that '(the report
of the Enquiry Oficer does not appeal to the Disciplinary
Authority. In the present case the basis upon which the
Disciplinary Authority set aside the enquiry is-that the
procedure adopted by the Enquiry Oficer was contrary to the
rel evant rules and affects the rights of the parties and not
that the report does not appeal to him \Wen inportant
evidence, either to be relied upon by the departnment or by
the delinquent official, is shut out, this would not result
in any advancenment of any justice but on the other hand
resuit in a mscarriage thereof. Therefore we are of the
view that Rule 27(c) enables the Disciplinary Authority to
record his findings on the report and to pass an appropriate
order including ordering a de novo enquiry in a case of
present nature.

The reasoni ng adopted by the Division Bench of the

H gh Court was plainly incorrect. What ever may be the
powers of the appellate aut hority, t he Di sci plinary
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Authority wll have to be satisfied wth the procedure
adopted by the Enquiry Oficer before passing an order. It

does not stand the logic that in a given case the appellate
authority could order a fresh enquiry and not t he
Disciplinary Authority at whose instance the enquiry began
and which is not satisfied with the enquiry held for some
vital defects in the procedure adopted. Therefore the order
nmade by the Hi gh Court cannot be sustained. The sanme stands
set aside and we allow the appeal and dismiss the wit
petition filed by the respondent.

Considering the fact that this matter has been

pending before the authorities for a long tine, we direct
the appellant to conplete the enquiry as expeditiously as
possible but wthin three nmonths fromtoday and take an
appropriate docision. The appeal is allowed in the aforesaid
terns. No order as to costs.




