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Bhan, J.

Bar Council| of Andhra Pradesh, for short "the State Bar
Council", has filed this appeal against the order of the D sciplinary
Conmittee of the Bar Council of India in D.C. Appeal No. 39 of 1997
dated 28th March, 1999 by which the Bar Council of India has set
asi de the order passed by the State Council renoving the nane of
Kurapati Satyanarayana, hereinafter referred to "the Delinquent",
fromthe roll of the State Bar Council as he was found guilty of grave
pr of essi onal m sconduct in the discharge of his duties as an advocate.

O S. No. 1624 of 1991 was filed by Sri Gutta Nagabhushanam
hereinafter referred to "the de-facto conplainant”, ‘on the file of the
Additional District Munsif Magistrate, Wst CGodavari District, Eluru
through the delinquent advocate. The said suit having been decreed,
Execution Petition No. 112 of 1995 was instituted for realisation of
the decretal ampount. Delinquent was engaged as the counsel for the
de-facto conplainant in the execution proceedings as well. The
Del i nquent received a total sumof Rs. 14,600/- on various dates in the
execution proceedi ngs but did not make paynment of the same to the
de-facto conplainant. On 18th October, 1996 the de-facto
conpl ainant filed a conplaint with the Additional D strict Mnsif,
Eluru. On the said conplaint Additional District Munsif, Eluru
passed the foll ow ng orders:

"Decree Hol der present. Sri K. Satyanarayana absent
perused the entire record. The meno filed by D. H'R
along with original receipt issued by Sri K

Sat yanar ayana, Advocate, Dt. 2.4.1996 and the

phot ostat copy of calculation meno dt. 16.8.1996
prepared by Sri K. Satyanarayana, Advocate, which
is not signed by D.H. and along with this conpl ai nt
and counter be submitted to the Secretary, Bar
Council of A P. in High Court prem ses, through the
Hon' bl e District and Sessions Judge, Wst Godavari,
Eluru for taking necessary action with covering
letter, DO H. is inforned in open Court."

The conplaint filed by the de-facto conplainant along with the
reply filed by the Delinquent and the connected docunents were
forwarded to the Bar Council of the Andhra Pradesh in the High
Court prem ses for appropriate action. The State Bar Council took
notice of the conplaint filed and issued a notice to the Delinquent.
The Delinquent in spite of the service of notice did not choose to file
a counter. The State Bar Council referred the matter to its
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Disciplinary Commttee. The State Disciplinary Comrmittee after
exam ni ng the witnesses produced by the conplainant cane to the
concl usion that the Delinquent had received a total sum of Rs.
14, 600/ - bel ongi ng and payable to the de-facto conpl ai nant on
different dates and retained the sane with him

Assertion of the Delinquent that he had infornmed the
conpl ai nant through a post-card about the receipt of the decreta
amount was not accepted. That in spite of an wundertaking
(Ex.C-1)dated 24th April, 1996 given in witing by the Delinquent to
pay a sumof Rs. 11,000/- to the conpl ainant, the sane was not paid.
The story put-forth that he paid a sumof Rs. 11,000/- on 4th
Sept enber, 1996 was not accepted because the Delinquent failed to
produce any receipt given by the conpl ai nant evi dencing the
paynment of the said anpunt to the conplainant. |t was noted that
only on 19th August, 1997 a demand draft No. 808327 of Rs. 3,600/-
and a demand draft No. 0142169 dated 17th Cctober, 1997 for Rs.
2,900/ - drawn on State Bank of Hyderabad in favour of the
conpl ai nant were sent. The Conmttee directed that the said two
drafts be forwarded to the conpl ai nant wi thout prejudice to his any

other right, if any. It was specifically nmentioned that the paynent of
the said two ambunts would not obliterate the nmisconduct of the
Del i nquent .

The Del i nquent preferred an appeal before the Disciplinary
Conmittee of the Bar Council of India. The Disciplinary Commttee
of the Bar Council of India agreed with the finding of fact recorded
by the Disciplinary Commttee of the State Bar Council that the
Del i nquent had failed to make the payment of Rs. 14,600/- received
by the Delinquent on behal f of the conplainant in the execution
proceedi ngs, but cane to the conclusion that the Delinquent had not
conmitted any professional msconduct though there m ght have
been sone negligence on his part which didnot involve any nora
turpitude. For coming to this conclusion, the Disciplinary Commttee
of the Bar Council of India recorded the follow ng findings:

"One thing is very clear fromthe conduct of the
appel l ant that no doubt, he had wi'thdrawn the

noney on behal f of the conplai nant being his

counsel, but he never refused to return the sane to
the complainant. It has also cone in evidence that
the appell ant had made part paynent of the total
amount before filing of the present conplaint by the
conpl ai nant before the Disciplinary Commttee of
Andhra Pradesh. Perusal of the file shows that the
appel | ant coul d not nake the paynment of the
remai ni ng anount because of his famly

circunmst ances. There seens to be weight in the
arguments of the appellant to the effect that he could
not make the paynment of the remai ning anount to

the conpl ainant as the said anbunt was utilised by
himon his treatnment. This type of events are very
conmon when sonme body is in trouble. At this

stage, we are to see as what was the intention of the
appel lant with respect to utilisation of the said
amount. W are to see whether he had the intention
of m sappropriating the noney of his client in order
to defraud himor he was conpelled by the
circunstances in not returning the said anpbunt as
and when demanded by the conplainant. During the
course of arguments it was brought to our notice that
the appellant had already returned the total decreta
amount with interest to de-facto conplainant. He
has further brought to our notice that he was stil
suffering fromserious heart ail ment and he has al so
sought appointnent with a doctor for undergoing
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surgery in near future. The Conmittee is of the
consi dered view that the appellant fromthe very
begi nni ng never wanted to m sappropriate the
decretal ampunt of the de-facto conpl ai nant and t he
| apse on his part to return the sane was because of
his domestic circunstances, as explained."”

Counsel for the parties have been heard at |ength.

The first point raised before us on behalf of the Delinquent that
the appeal filed by the Bar Council of the Andhra Pradesh woul d not
be mai ntai nabl e as not being the "person aggri eved" need not be

di l ated upon in view of the Seven-Judge Constitution Bench

judgrment of this Court in Bar Council of Mharashtra Vs. MV.

Dabhol kar & Ors., 1975 (2) SCC 702. It has been held in the said
case that the role of the Bar Council is of dual capacity, one as the
prosecutor through its Executive Commttee and the other quasi-
judicial performed through its Disciplinary Commttee. Being the
prosecutor the State Bar Council would be an "aggrieved person" and
theref ore the appeal under Section 38 of the Advocates Act, 1961
woul d be nmaintainable onits behalf.

On nerits we find that the order of the Disciplinary Commttee
of the Bar Council of India is unsustainable. It is sad that the
Disciplinary Commttee of the Bar Council of India, which is the
hi ghest body, to nmonitor the probity of the |egal profession in the
country chose to trivialise and treat a very grave professiona
m sconduct on the part of the Delinquent |ightly by saying that the
Del i nquent did not nmake the paynent to the de-facto conpl ai nant as
he had utilised the noney for his personal need for treatnent and that
such like instances do take place when a person-is in trouble. It was
nei t her pl eaded nor shown by the Delinquent that he was in dire
financial difficulty which promoted himto utilise the decretal anount
for his treatnent which was with himin trust. This is an act of breach
of trust. W are firmy of the view that such types of excuses cannot
be entertained being frivol ous and unsustai nable. Adhernce to the
correct professional conduct in the discharge of one’ s duties as an
advocate is the backbone of |egal system Any laxity while judging
the m sconduct which is not bonafide and di shonest woul d underm ne
the confidence of the litigant public resulting in the coll apse of |ega
system This is an act of grave professional m sconduct. Thi s Court
in Harish Chandra Tiwari Vs. Baiju, 2002 (2) SCC 67, held that
anmongst the various types of m sconduct envisaged fora | ega
practitioner the msappropriation of the client’s noney nust be
regarded as one of the gravest. It was observed:

"Anong the different types of m sconduct

envi saged for a legal practitioner msappropriation
of the client’s noney nust be regarded as one of
the gravest. 1In his professional capacity the |lega
practitioner has to collect noney fromthe client
towar ds expenses of the litigation, or wthdraw
noney fromthe court payable to the client or take

noney of the client to be deposited in court. In all
such cases, when the noney of the client reaches
his hand it is a trust. |[If a public servant

m sappropriates noney he is liable to the punished
under the present Prevention of Corruption Act,

with inprisonnent which shall not be I ess than one
year. He is certain to be dismssed from service

But if an advocate m sappropriates noney of the
client there is no justification in de-escalating the
gravity of the m sdeneanour. Perhaps the

di mension of the gravity of such breach of trust
woul d be mitigated when the m sappropriation

remai ned only for a tenporary period. There may
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be justification to award a | esser punishnent in a
case where the delinquent advocate returned the
noney before comrenci ng the disciplinary

proceedi ngs. "

The conduct of the Delinquent, who is an elderly gentleman, is
reprehensi bl e and i s unbeconi ng of an advocate. It deeply pains us
that the Delinquent who clained to have practised for three decades
and has worked as Governnent advocate for four years should have
been guilty of such serious m sconduct. The finding of the
Disciplinary Conmttee of the Bar Council of India that there was no
intention on the part of the Delinquent advocate to m sappropriate the
noney of his client or to de-fraud himis not only unfounded and
perverse but also | acksthe serious thought which was required to be
given by the Disciplinary Comrittee of the Bar Council of India in
the di scharge of quasi-judicial function while probing into the grave
charge of « professional msconduct by an advocate in the discharge of
his duties as a counsel

We find the Delinquent guilty of grave professiona
m sconduct. Having given our anxi ous consideration, we feel that
having regard to the serious nature of m sconduct the punishnent of
renoval of his name fromthe roll of Bar Council would be the only
appropriate punishment ‘and accordingly we set aside the order passed
by the Disciplinary Commttee of the Bar Council of India and
restore that of the Disciplinary Cormittee of the State Bar Council
Appeal is allowed.

Accordingly, we direct the renpval of his name fromthe rol
of the Bar Council. The appellant shall be entitled to the costs of this
appeal , which we assess as Rs. 5, 000/-.




