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The only question arising in this appeal, preferred
agai nst the judgment of the Allahabad H gh Court, is whether
the respondent-unit qualifies as a "new unit" within the
nmeani ng of Explanation (i) to sub-section (2) of Section 4-A
of the U P. Sales Tax Act. The ground upon which the
Di vi sional Level Conmittee declined to recognise it as a new
unit is that a part of the machinery acquired by it for
setting up its factory was purchased fromMs. Mdi Steels
who has purchased the said nmachinery earlier for their own
use. A review application filed by the respondent was
rejected by the State Level Conmittee. The wit ~petition
filed by the respondent has, however, been allowed by the
H gh Court holding that in case Ms. Mdi Steels has not put
the said machi nery to any use as contended by the
respondent, the respondent-unit cannot be | denied the
eligibility certificate under Section 4- A the  Bench
purported to follow an earlier decision of the Hi gh Court in
Amit Plastic I ndustry, Ghazi abad v. Divisional ' Leve
Conmittee, Meerut (1994 UPTC 121). The High Court has set
aside the orders inmpugned in the wit petition and renitted
the matter to the State Level Committee with a direction to
re-exam ne the material on record and to record a
categorical finding as to whether or not the nachinery
purchased by the petitioner form Ms.Mdi Steels was
actually used in any other factory or workshop in India. If
it is found that the said nachinery was not actually used in
any factory or workshop before its installation in the
respondent-unit, the Hi gh Court opined, the respondent-unit
would be entitled to be treated as a new unit for the
pur pose of Section 4-A

The respondent-unit has applied for issuance of an
eligibility certificate under Section 4-A of the Act on the
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ground that it has set up a new wunit for nmanufacturing
rolling mll gui de system equipnent. It had acquired
machi nery worth about Rs.25 |akhs, out of which machinery
worth Rs.4,59,575/- was acquired fromM s. Modi Steel s under
Bill No. 244 dated April 27, 1984. Admittedly, the said
machi nery was acquired by Ms. Mbdi Steels for setting up an
unit of its own but it is stated that it abandoned that idea
| ater and sold the nmachinery to the respondent. The question
is whether the respondent-unit cannot claim to be a "new
unit" within the neaning of Explanation (i) to sub-section
(2) of Section 4-A on account of the fact that part of the
machi nery acquired by it was acquired for use in any other
factory or workshop in India.

Section 4-A Provides for exenption from sales tax of
goods manufactured by a newwunit during the first five-year
period, subject to the terms and conditions specified
therein. Explanation (i), wth which alone we are concerned
herei n, reads as foll ows:

"Expl'anation.--For the purposes of this

sect'ion, -

(i) ~‘new  wunit’ nmeans a factory or

wor kshop whether set up by a dealer

al ready having an i ndustri al unit
manuf acturing the -same goods at ' any
ot her pl ace in the State or an

i ndustrial unit, adjacent to, the site

of an existing factory or workshop; but

does not i ncl ude:

(a) any factory or wor kshop using

machi nery, accessories or components

al ready used or acquired for use in -any

ot her factory or workshop in |India,

(b) nay factory or workshop established

on, or adjacent to the site of an

exi sting factory or wor kshop

manuf acturing the same goods, or

(c) any addition to or extension of an

exi sting factory or workshop,"

An analysis of the definition yields the follow ng
features:
(a) if a dealer is already having an industrial unit
manuf acturing particular goods and if he sets up another
i ndustrial unit manufacturing the sane goods at any other
place in the State, it would be a new unit. In other words
if a dealer establishes a new factory or- workshop on or
adjacent to his existing factory or workshop is neant for
manuf acturing the very same goods as are nanufactured in the
existing factory or workshop, the newy established factory
or workshop would not be a "new unit" within the nmeaning of
the Expl anati on.
(b) If, however, the new industrial wunit is neant for
manuf acturing goods different from the goods manufacturing
in the existing factory or workshop, the new industrial unit
(factory or workshop) ca be | ocated on the sane prenises or
adjacent to the premses of the existing factory or
wor kshop; to would be a "new unit" for the purposes of
Expl anati on.
(c) If, however, any such new factory or workshop uses
machi nery, accessories or conmponents "already used or
acquired for use in any other factory or workshop in India",
it does not and cannot qualify as a "new unit".
(d) Any factory or workshop established on or adjacent to
the site of an existing factory or workshop manufacturing
same goods as are being manufactured in the existing factory
or workshop cannot be called "new unit" for the purposes of
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t he Expl anati on.
(e) Any addition to or extension of an existing factory or
wor kshop cannot and does not qualify as a new unit.

The definition of 'new wunit" in Explanation (i) thus
conpri ses of two clauses (nmentioned as (a) and (b) above) to
whi ch three exceptions (nentioned as (c), (d) and (e) above)
are appended.

The ground wupon which the respondent-unit has been
denied the eligibility certificate under Section 4-A by the
appropriate authorities is that part of the nachinery used
in setting up the respondent-unit was "acquired for use in
any other factory or workshop in India and, therefor, the
respondent-unit does not qualify as a "new unit". According
to the authorities, it is enough that the machinery or part
of the machinery installed in the new factory or workshop is
"acquired for wuse in any  other factory or wrkshop in
India". It is immaterial, they say, whether such machinery
was actually used or not in any other factory or workshop in
India. Causes (a) does not contenplate an enquiry of the
nature ordered by the H gh Court, they say. On the other
hand, the contention of the respondent-unit, which has ben
upheld by the High Court 1is that wunless the nmachinery
acquired for wuse in _~any other factory or workshop in India
is actually used in that other factory or workshop in India,
the disqualification provi ded by clauses (a) in the
Expl anation is not attracted.

Section 4-A is an elaborate one. it contains severa
features and provides for several situations, wth all of
which we are not concerned herein. It is enough for the

present purpose to note that a new unit staring production
on or after first day of Cctober, 1982 is entitled to
exenption from sales tam provided the  unit - satisfies the
requi renents and conditions prescribed by the section. Inter

alia, it must furnish to the assessing authority an
eligibility certificate grant ed by t he prescri bed
of ficer/authority in accordance with the procedure

specified. Explanation (i) to sub-section (2) defines the
expression "new unit", which definition has already been set
out by us hereinabove. One of the grounds upon which a new
factory or workshop is disqualified frombeing called a "new
unit" is if such factory or workshop uses "machinery,
accessories or conponents already used or acquired for use

in any other factory or workshop in India." It is relevant
to notice that the clause uses both the expressions "already
used” and "acquired for wuse" in any other factory or

wor kshop in India. Surely both the expressions cannot mean
one and the sane thing. It is a disqualificationif the new
factory or workshop wuses nachinery/accessories/conponents
already used in any other factory or workshop in India. It
is a disqualification if the new factory or workshop uses
machi nery/ accessori es/ conponents which were acquired for use
in any other factory or workshop in India. Wen the clause
uses both the said expressions sinultaneously, it would not
be reasonable or proper to construe the word "acquired for
use" as neaning the same thing as "already used". Such a
construction would nake the words "acquired for use"
superfluous and a surplusage. No such interpretation ought
to be adopted by a Court. The words "acquired for use" nust
be understood in their plain and ordinary nmeaning. It is
enough that the machi nery/accessories/conponents which are
used in the factory or workshop (claimng the benefit of
Section 4-A) are acquired for use in any other factory or a
workshop in India. It is not necessary to go further and
enqui re whether that machi nery/accessories/conponents were
actually used in any other factory or workshop in India.
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In this case, admttedly, a part of the nmchinery
installed in the respondent’s unit was acquired by Ms. Md
Steels for use in the factory or workshop proposed to be set
up by them According to the certificate issued by Ms. Md
Steels, their project did not materialise because it was
found to be not viable. For that reason, they say, the
machi nery purchased by themfor the said purposed was |ying
in packed and wun-used condition and was sold to the
respondent. Thus, on their own show ng, the respondents case
is directly hit by clause (a) in the Explanation and is not
entitled to the exenption provided by Section 4-A

It is submitted by Sri S.K Dhaon, |earned counsel for
the respondent, that aforesaid interpretation would not be a
reasonabl e one and would not be consistent with the object
underl ayi ng Section 4-A- It is subnitted that Section 4-Ais
devised to encourage new -industries. Disqualifying an unit
fromthe benefit of the section on the mere ground that part
of the ~machinery installed in the wunit was acquired by
anot her person for setting up a unit, which in fact he never
did, woul'd “not be consistent  with the object underlying the
section, —says Sri Dhaon. W are unable to see any
unr easonabl eness in the interpretation placed by us. Al the
words used in the clause have to be give their due neaning.
None of them can be treated as a surplusage. It is not also
possible to ignore the words expressly enployed in the said
clause or to explain themaway on notions of one’'s own
reasonabl eness. Indeed, there appears to be good reason
behi nd the wuse of \ both the said expression in the clauses.

the Legislature, it is obvious, wanted to avoid an enquiry
into the factual issue  of actual user where the machi nery
(whi ch expr essi ons nmeans nmachi nery, accessories or

conponents) is acquired for use in any other factory or
wor kshop in India. Once it is shown that such machinery was
acquired for wuse in any other factory or workshop in India,
the Legislature presunmes user~ - a case of conclusive
presunption. the idea was to shut out enquires of the type
now ordered by the High Court. (One person may say that
t hough the nachinery was acquired by him he never installed
it or usedit; another may say that he only installed the
machi nery but did not use or operate it; a third person nay
say that the nmachinery was used only for trial run but not
on a regular basis, ad so on and so forth. The authorities
in charge of issuing eligibility cetificates would thus be
caught in endless factual disputes. The idea was to | essen
the room for factual controversies. It mnust be renmenbered
that no wunit has a right to claimexenption fromtax as a
master of tight. His right is only insofar as.it is provided
by Section 4-A. Wile providing for exenption, the
Legi sl ature has hedged it with certain conditions. It is not
open to the Court to ignore those conditions and extend the
exenption. W nust repeat that when the clause used" both
the expressions "already used" and "acquired for use", they
cannot be construed as neaning one and the same thing by a
process of interpretation

It is suggested by the |earned counsel for the
respondent that Section 4-A nust be literally construed to
further the object underlying it. In case of any amnbiguity,
it is submtted, the construction favouring the assessee
shoul d be adopted. We cannot agree. Section 4-A provides for
exenption fromtax. It is repeatedly held by this Court that
a provision providing for an exenption or an exception as
the case may be, has to be construed strictly. In Mangal ore
Chemicals and Fertilizers Linmted v. Diputy Conm ssioner of
Conmer ci al Taxes, (1992 Supp. (i) S.C C 21) which case dealt
with an exenption notification, MN. Venkatachaliah,J. stated
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the principle in the foll owi ng words:

"Shri Narasimhanmurty again relied on

certain observations in CCE v. Parle

Exports (P) Ltd., [(1989) 1SCC 345: 1989

SCC (Tax) 84] in support of strict

construction of a provision concerning

exenptions. there is support of judicia

opinion to the view that exenptions from
taxation have a tendency to increase the
burden on the other unexenpted cl ass of
tax payers and should be construed
agai nst the subj ect in case of
anbiguity. It is an  equally well known
principle that a person who clains an
exenption has to ~establish his case

I ndeed, in the very .case of parle

Exports (P) Ltd. relied wpon by Shri

Narasi mhamurty, it was observed: (SCC

p. 357, para 17)

‘while interpreting an exenption
cl ause, l'i beral interpretation
shoul d be inpartedto the | anguage
thereof, provided no violence is
done to the | anguage enployed. It
must, however, be borne in 'mnd
that absurd results of construction
shoul d be avoi ded.’

The choice between a strict and a

i beral construction arisesonly in case

of doubt in regard to the-intention of

the | egi sl ature manif est on the
statutory |l anguage. |ndeed, the need to
resort to any interpretative process
arises only where the meaning is not
mani fest on the words are plain and
clear and directly convey the nmeaning,
there is no need for any interpretation

It appears to us the true rule of

construction of a provision as to

exenption is the one stated by this

Court in Union of India v. Wod Papers

Ltd.[(1990) 4 SCC 256 : 1990 SCC (Tax)

422]: (SCC p. 260 para 4)

‘Truly speaking |liberal and strict
construction of an exenption
provision are to be invoked at
different stages of interpreting
it. When the question is whether a
subject falls in the notification
or in the exenption clause then it
being in nature of exceptionis to
be construed strictly and against
the subject but once ambiguity'y or
doubt about application then ful
play should be give to it and it
calls for a wider and Ilibera
construction...... "

Following the said decision and after referring to
certain English decisions expressing divergent opinions, a
three-Judge Bench of this Court, of which one of wus
(B. P.Jeevan Reddy, J.) was a nenber, held in Novopan |India
Ltd., Hyderabad v. Collector of Central Exercise and
Cust onms, Hyderabad (1994 Suppl. (3) S.C. C. 606) thus:

"16. W are, however, of the opinion

that, on principle, the decision of this
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Court in Mangalore Chemcal - and in
union of India v. Wod Paper referred to
therein _ represents the correct view of
law. The principle that in case of
ambiguity, a taxing statute should be

construed in f avour of the
assesseeassum ng that the said principle
is good and sound - does not apply to

the construction of an exception or an
exenpting provision; they have to be
construed strictly. A person invoking an
exception or an exenption provision to
relieve him of the ‘tax liability nust
establish clearly that he is covered by
the said provision. In case of doubt or
ambiguity, benefit of it must go to the
State. This i's for the reason expl ai ned
in Mangal or e Chemi cal and ot her
deci si ons, viz., each such
exception/exenption increases the tax
burden on ot her menbers of the comunity
correspondi ngly. Once, of course, the
provision is found applicable to him
full effect nust be given to it. As
observed by a/Constitution Bench of ‘this
Court in Hansraj Gordhandas v. H H. Dave
[(1969) 2 SCR 253: AIR 1970 SC 755] t hat
such a notification has to be
interpreted in the light of the words
enpl oyed by it and not ~on nay other
basis. This was so held in the context
of the principle that in a taxing
statue, there is no room for any
i ntendment, that regard nust ~be had to
the clear neaning of the words and that
the matter should be governed wholly by
the | anguage of the notification, i.e.
by the plain thernms of the exenption."”
The | earned counsel for the respondent, however, relied
upon the decision in Collector of Central Excise. Bombay v.
Ms.Parle Exports (P) Ltd. (1989 (1) S.C R 345) rendered by
a Bench of this Court comprising Sabyasachi Mikharji ~ and
S. Ranganat han, JJ. The observations in paras 17 and 18 are
particularly relied upon by the | earned counsel
"17. How then should the courts proceed?
The expressions in the Schedule and in
the notification for exenption should be
under st ood by the |anguage enployed
therein bearing in mnd the context in
whi ch the expressions occur. The words
used in the Provision, inposing taxes or
granti ng exenption should be understood
inthe sane way in which these are
understood in ordinary parlance in the
area in which the lawis in force or by
the people who ordinarily deal wth
them It is, however, necessary to bear
in nm nd certain principl es. The
notification in this case was issued
under R 8 of the Central Excise Rules
and should be read along with the Act.
The notification nust be read as whole
in the context of the other relevant
provi sions. Wen a notification is
i ssued in accor dance with power
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conferred by the statute, it has
statutory force and validity and
therefore, the exenption under t he
notification is, as if it were contained
in the Act itself. See in this
connection the observations of this
Court in Oient Waving MIls (P) Ltd.
v. Union of India, [1962 Supp (3) SCR
481 : (AIR 1963 SC 98)]. See also
Kailash Nath v. State of U P. (AR 1957
SC 790). The principle is well settled
that when two views of a notification
are possible, it should be construed in
favour of the subject as notification is
part of a fiscal enactnent. But in this
connection, it is well to renmenber the
observations of the Judicial Comrittee
in Coroline M~ Arnytage Vv. Frederic
W ki'nson, [(1878) 3 AC at p. 370] that

it.i's ~only, however, in the event of
there being a real difficultly in
ascertaining the meani ng-of a particular
enact ment t hat t he guestion of
strictness or of liberality of
construction arises. The Judi cia
Committee reiterated in t he said

decision at pate 369 of the report that

in a taxing Act Provisions establishing

an exception to  the general rule of

taxation are to be <construed strictly

agai nst those who invoke its benefit.

Wiile interpretation should be inparted

to the |anguage thereof, provided no

violence is done to the | anguage

enployed. It nust, however, be borne in

m nd that absurd results of construction

shoul d be avoi ded.

18. In Hindustan Al um nium Corporation Ltd.
v. State of Utar Pradesh, [(1982) 1 SCR
139]: (AIR 1981 SC 1649) this Cour't
enphasi sed that the notification should not
only be confined to its grammtical —or
ordinary parlance but it should also be
constroced in the light of the context. This
court reiterated that the expression should
be construed in a manner in which sinilar
expressions have been enployed by those who
franed relevant notification. The court
enphasi sed the need to derive the intent from
a contextual schene."

We agree with the above statenent of |aw except insofar
as it states that where two view of the exenption
notification are possible, it should be construed in favour
of the subject since it is contrary to the decisions afore-
nmentioned including the three-Judge Bench decision in
Novopan India Limted. It nmay be noted that this decision
was referred to in Mngalore Chemical and Fertilizers and
yet a slightly different principle enunciated. So far as
decision in H ndustan Al umuni um Corporation (referred to in
Parl e Export), rendered by a Bench conprising Tul zapurkar
and R S. Pat hak,JJ., is concerned, it only holds that the
expression "nental" occourring in a notification issued
under U.P.Sales tax Act should be understood in its primary
sense, i.e., inthe formin which it 1is narketable as
primary comodity. The | earned Judges held that the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 8

subsequent forns evolved from the primary fromconstituted
di stinct comodities nmarketable as such and nmust be regarded
as new conmmercial commodities and not included within the
four corners of the notification. This decision cannot

therefor be understood as supporting the proposition
enunciated in Parle Export with which we have di sagreed. Be
that as it my, the occasion for appaying the said

proposition arises only where there is "real difficulty, in
ascertaining the nmeani ng of a particular enact ment "
(statement in Parle Exports). |In the case before us, there
is neither any anmbiguity in the | anguage nor does the cl ause
in question present a real difficulty in ascertaining its
nmeani ng.

Sri Dhaon, |earned counsel for the respondent, then
contended that the words "acquired for wuse in any other
factory or workshop in India™ nmust be read and understood as
"acquired for wusein any other-existing factory or workshop
in India". The learned counsel says that it should be so
read to give effect to the idea underlying the said clause.
We are unable to agree. The very definition contained in
Expl anation (i) uses both the expression "factory or
wor kshop" and "existing factory or workshop" at nore than
one pl ace which fact woul d be evident froma bare perusal of
the said definition. Werever the Legislature wanted to
refer to an existing factory or workshop, it is not possible
to read the words "acquired for use in-any other factory or
workshop in India" to nean "acquired for use in any other
existing factory or workshop in India". W see no reason to
add any words to those enployed in the clause. It cannot
also be said that such additionof word(s)_-is necessary to
avoi d an absurdity.

Lastly, Sri Dhaon subnmitted that the respondent unit
has substantially conplied with the requirenent of the said
clause in the definition inasnuch as the value of the
machi nery acquired from M s. Mbdi-Steels is only about Rs.4.5
| akhs as against the value of the entire machinery at Rs.25
lakhs. In our opinion, there (is no room for / such a
contention in view of the specific |anguage of clause (a).
The clause uses all the three words - machi nery, ‘accessories
or components. The use of the word "or" indicates that use
of either of them which are already used or acquired for
use in any other factory or workshop in 1India, would
disqualify the factory or workshop frombeing calleda "new
unit" within the nmeaning of Section 4-A The cl ause does not
say or indicate in any nmanner that only ~where the entire
machi nery installed in the wunit (claimng to the new unit)
has al ready been used or was acquired for use in any other
factory or workshop in India, that the di squalification
contained therein gets attracted. 1In the face of the clear
| anguage of the clause, it is not possible to entertain the
submi ssi on of substantial conpliance urged Sri Dhaon

For the above reasons, the appeal is allowed and the
judgrment of the High Court is set aside. The wit petition
filed by the respondent in the Hi gh Court is dism ssed. No
costs.




